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7KLV� 6HWWOHPHQW� $JUHHPHQW� �³$JUHHPHQW´�� LV� PDGH� DQG� HQWHUHG� LQWR� WKLV��WK� GD\� RI��

)HEUXDU\�������³([HFXWLRQ�'DWH´��E\�DQG�EHWZHHQ�WKH�'(162�'HIHQGDQWV��DV�GHILQHG�EHORZ�LQ�

3DUDJUDSK� ��� DQG� 'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� �DV� GHILQHG� EHORZ� LQ� 3DUDJUDSK� ���� ERWK�

LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� D� SURSRVHG� FODVV� RI� GLUHFW� SXUFKDVHUV� RI� 2[\JHQ� 6HQVRUV�

�³6HWWOHPHQW�&ODVV´���DV�PRUH�SDUWLFXODUO\�GHILQHG�EHORZ�LQ�3DUDJUDSK�����

:+(5($6�� 'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� DUH� SURVHFXWLQJ� WKH� DERYH�FDSWLRQHG� In re 

Automotive Parts Antitrust Litigation� 0DVWHU�)LOH�1R�������PG��������(�'��0LFK����WKH�³0'/�

3URFHHGLQJ´���DQG�&DVH�1R�������FY��������WKH�³$FWLRQ´���RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�

WKH�6HWWOHPHQW�&ODVV��

:+(5($6��'LUHFW�3XUFKDVHU�3ODLQWLII�V��DOOHJH�WKDW�WKH\�ZHUH�LQMXUHG�DV�D�UHVXOW�RI�WKH�

'(162� 'HIHQGDQWV¶� SDUWLFLSDWLRQ� LQ� DQ� XQODZIXO� FRQVSLUDF\� WR� UDLVH�� IL[�� PDLQWDLQ�� DQG�RU�

VWDELOL]H�SULFHV��ULJ�ELGV��DQG�DOORFDWH�PDUNHWV�DQG�FXVWRPHUV�IRU�2[\JHQ�6HQVRUV��DV�GHILQHG�LQ�

3DUDJUDSK����LQ�YLRODWLRQ�RI�6HFWLRQ���RI�WKH�6KHUPDQ�$FW��DV�VHW�IRUWK�LQ�WKH�$PHQGHG�&ODVV�$FWLRQ�

&RPSODLQW��6HSW�������������(&)�1R�������³&RPSODLQW´����
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:+(5($6��WKH�'(162�'HIHQGDQWV�GHQ\�'LUHFW�3XUFKDVHU�3ODLQWLII�V�¶�DOOHJDWLRQV�DQG�

KDYH�DVVHUWHG�DQG�RU�ZRXOG�DVVHUW�GHIHQVHV�WR�'LUHFW�3XUFKDVHU�3ODLQWLII�V�¶�FODLPV�LQ�WKH�$FWLRQ��

:+(5($6��QHLWKHU� WKLV�$JUHHPHQW�QRU� DQ\�RI� WKH� WHUPV� VHW� IRUWK�KHUHLQ� FRQVWLWXWH� DQ�

DGPLVVLRQ�E\�WKH�'(162�'HIHQGDQWV�RI�WKH�WUXWK�RI�DQ\�RI�WKH�FODLPV�RU�DOOHJDWLRQV�DGYDQFHG�E\�

'LUHFW�3XUFKDVHU�3ODLQWLII�V��LQ�WKLV�$FWLRQ�RU�DQ\�DFWLRQ�LQ�WKH�0'/�3URFHHGLQJ��RU�HYLGHQFH�RI�

DQ\�YLRODWLRQ�RI�DQ\�VWDWXWH�RU�ODZ��RU�RI�DQ\�OLDELOLW\�RU�ZURQJGRLQJ�E\�WKH�'(162�'HIHQGDQWV��

:+(5($6�� DUP¶V�OHQJWK� VHWWOHPHQW� QHJRWLDWLRQV� KDYH� WDNHQ� SODFH�EHWZHHQ�6HWWOHPHQW�

&ODVV�&RXQVHO��DV�GHILQHG�EHORZ�LQ�3DUDJUDSK�����DQG�FRXQVHO�IRU�WKH�'(162�'HIHQGDQWV��DQG�

WKLV�$JUHHPHQW�KDV�EHHQ�UHDFKHG�DV�D�UHVXOW�RI�WKRVH�QHJRWLDWLRQV��LQFOXGLQJ�ZLWK�WKH�DVVLVWDQFH�RI�

D�PHGLDWRU��

:+(5($6�� 'LUHFW� 3XUFKDVHU� 3ODLQWLII�V��� WKURXJK� 6HWWOHPHQW� &ODVV� &RXQVHO�� KDYH�

LQYHVWLJDWHG� WKH� IDFWV� DQG� WKH� ODZ� UHJDUGLQJ� WKH�$FWLRQ� DQG� KDYH� FRQFOXGHG� WKDW� UHVROYLQJ� WKH�

FODLPV�DVVHUWHG� LQ� WKH�$FWLRQ�DJDLQVW� WKH�'(162�'HIHQGDQWV�� DFFRUGLQJ� WR� WKH� WHUPV�VHW� IRUWK�

EHORZ�DQG�WKH�WHUPV�VHW�IRUWK�LQ�$SSHQGL[�$��LV�LQ�WKH�EHVW�LQWHUHVW�RI�'LUHFW�3XUFKDVHU�3ODLQWLII�V��

DQG�WKH�6HWWOHPHQW�&ODVV��

:+(5($6�� WKH� $FWLRQ� PD\� FRQWLQXH� DJDLQVW� 'HIHQGDQWV� �DV� GHILQHG� EHORZ� LQ�

3DUDJUDSK����WKDW�DUH�QRW�5HOHDVHHV��DV�GHILQHG�EHORZ�LQ�3DUDJUDSK������

:+(5($6��WKH�'(162�'HIHQGDQWV��GHVSLWH�WKHLU�EHOLHI�WKDW�WKH\�DUH�QRW�OLDEOH�IRU�WKH�

FODLPV� DVVHUWHG� DQG� KDYH� JRRG� GHIHQVHV� WKHUHWR�� KDYH� QHYHUWKHOHVV� DJUHHG� WR� HQWHU� LQWR� WKLV�

$JUHHPHQW� WR� DYRLG� IXUWKHU� H[SHQVH�� LQFRQYHQLHQFH�� DQG� WKH� GLVWUDFWLRQ� RI� EXUGHQVRPH� DQG�

SURWUDFWHG� OLWLJDWLRQ�� DQG� WR� REWDLQ� WKH� UHOHDVHV�� RUGHUV�� DQG� MXGJPHQW� FRQWHPSODWHG� E\� WKLV�

$JUHHPHQW��DQG�WR�SXW�WR�UHVW�ZLWK�ILQDOLW\�DOO�FODLPV�WKDW�KDYH�EHHQ�RU�FRXOG�KDYH�EHHQ�DVVHUWHG�
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DJDLQVW�WKH�'(162�'HIHQGDQWV�ZLWK�UHVSHFW�WR�2[\JHQ�6HQVRUV�EDVHG�RQ�WKH�DOOHJDWLRQV�LQ�WKH�

$FWLRQ��DV�PRUH�SDUWLFXODUO\�VHW�IRUWK�EHORZ��

:+(5($6�� WKH� '(162� 'HIHQGDQWV� KDYH� SURYLGHG� FRRSHUDWLRQ� WR� 'LUHFW� 3XUFKDVHU�

3ODLQWLIIV� LQ� FHUWDLQ� RI� WKH� &ROOHFWLYH� $FWLRQV� SXUVXDQW� WR� WKH� $QWLWUXVW� &ULPLQDO� 3HQDOW\�

(QKDQFHPHQW�DQG�5HIRUP�$FW�RI�������³$&3(5$´��DQG�KDYH�DJUHHG�WR�SURYLGH�&RRSHUDWLRQ��DV�

GHILQHG�EHORZ�LQ�3DUDJUDSK����WR�'LUHFW�3XUFKDVHU�3ODLQWLII�V��LQ�WKH�RQJRLQJ�SURVHFXWLRQ�RI�WKLV�

$FWLRQ� DV� VHW� IRUWK� LQ� WKLV� $JUHHPHQW�� DQG� VXFK� &RRSHUDWLRQ� ZLOO� DLG� WKH� 'LUHFW� 3XUFKDVHU�

3ODLQWLII�V�� DQG� ZLOO� UHGXFH� WKH� VXEVWDQWLDO� EXUGHQ� DQG� H[SHQVH� DVVRFLDWHG� ZLWK� WKH� RQJRLQJ�

SURVHFXWLRQ�RI�WKH�$FWLRQ���

:+(5($6�� 'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� UHFRJQL]H� WKH� EHQHILWV� RI� WKH� '(162�

'HIHQGDQWV¶�&RRSHUDWLRQ��DQG�UHFRJQL]H�WKDW�EHFDXVH�RI�MRLQW�DQG�VHYHUDO�OLDELOLW\��WKLV�$JUHHPHQW�

ZLWK�WKH�'(162�'HIHQGDQWV�GRHV�QRW�LPSDLU�'LUHFW�3XUFKDVHU�3ODLQWLII�V�¶�DELOLW\�WR�FROOHFW�WKH�

IXOO�DPRXQW�RI�GDPDJHV�WR�ZKLFK�WKH\�DQG�WKH�6HWWOHPHQW�&ODVV�PD\�EH�HQWLWOHG�IURP�DQ\�FXUUHQW�

RU�IXWXUH�QRQ�VHWWOHG�GHIHQGDQWV�LQ�WKH�$FWLRQ��LQFOXGLQJ�DQ\�GDPDJHV�DWWULEXWDEOH�WR�WKH�'(162�

'HIHQGDQWV¶�FRQGXFW��DQG�

:+(5($6�� LQ� DGGLWLRQ� WR� WKLV� $JUHHPHQW�� VHSDUDWH� VHWWOHPHQW� DJUHHPHQWV� KDYH� EHHQ�

HQWHUHG�LQWR�EHWZHHQ�WKH�'(162�'HIHQGDQWV�DQG�WKH�'LUHFW�3XUFKDVHU�3ODLQWLII�V���DV�WKRVH�WHUPV�

DUH� GHILQHG� LQ� WKH� UHVSHFWLYH� VHSDUDWH� VHWWOHPHQW� DJUHHPHQWV� �WKH� ³&ROOHFWLYH� 6HWWOHPHQW�

$JUHHPHQWV�´� DV� GHILQHG� EHORZ� LQ� 3DUDJUDSK� ���� WR� UHVROYH� WKH�&ROOHFWLYH�$FWLRQV� �DV� GHILQHG�

EHORZ�LQ�3DUDJUDSK����UHJDUGLQJ�WKH�&ROOHFWLYH�5HOHDVHG�3DUWV��DV�GHILQHG�EHORZ�LQ�3DUDJUDSK�����

FHUWDLQ�SURYLVLRQV�RI�ZKLFK�ZHUH�QHJRWLDWHG�DPRQJ�WKH�SDUWLHV�FROOHFWLYHO\�IRU�DOO�WKH�&ROOHFWLYH�

5HOHDVHG�3DUWV��DQG�FHUWDLQ�SURYLVLRQV�RI�ZKLFK�DUH�UHIHUUHG�WR�LQ�WKLV�$JUHHPHQW��
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12:��7+(5()25(��LQ�FRQVLGHUDWLRQ�RI�WKH�FRYHQDQWV��DJUHHPHQWV��DQG�UHOHDVHV�VHW�IRUWK�

KHUHLQ�DQG�IRU�RWKHU�JRRG�DQG�YDOXDEOH�FRQVLGHUDWLRQ��LW�LV�DJUHHG�E\�DQG�DPRQJ�WKH�XQGHUVLJQHG�

WKDW� WKH�$FWLRQ�EH� VHWWOHG�� FRPSURPLVHG�� DQG�GLVPLVVHG�RQ� WKH�PHULWV�ZLWK�SUHMXGLFH� DV� WR� WKH�

5HOHDVHHV�DQG�H[FHSW�DV�KHUHLQDIWHU�SURYLGHG��ZLWKRXW�FRVWV�DV�WR�'LUHFW�3XUFKDVHU�3ODLQWLII�V���WKH�

6HWWOHPHQW�&ODVV��RU� WKH�'(162�'HIHQGDQWV�RU�RWKHU�5HOHDVHHV��VXEMHFW� WR� WKH�DSSURYDO�RI� WKH�

&RXUW��RQ�WKH�IROORZLQJ�WHUPV�DQG�FRQGLWLRQV��

$�� 'HILQLWLRQV�

��� ³2[\JHQ� 6HQVRUV´� LQFOXGHV� DOO� SDUWV� DV� GHVFULEHG� LQ� DOO� FRPSODLQWV� ILOHG� LQ� WKH�

$FWLRQ�DW�DQ\�WLPH�SULRU�WR�WKH�GDWH�RQ�ZKLFK�FODVV�QRWLFH�KDV�EHHQ�GLVVHPLQDWHG�WR�PHPEHUV�RI�

WKH�6HWWOHPHQW�&ODVV��DV�GHILQHG�EHORZ�LQ�3DUDJUDSK�����LQFOXGLQJ�WKHLU�UHVSHFWLYH�FRPSRQHQWV��

DQG�PRGXOHV�DQG�DVVHPEOLHV�IRU�ZKLFK�WKH�SDUWV�DUH�D�FRPSRQHQW��

��� ³&ROOHFWLYH�$FWLRQV´�FROOHFWLYHO\�PHDQV�WKRVH�DFWLRQV�LQ�WKH�0'/�3URFHHGLQJ�LQ�

ZKLFK�'LUHFW�3XUFKDVHU�3ODLQWLII�V���DV� WKDW� WHUP�LV�GHILQHG� LQ�HDFK�RI� WKH�UHVSHFWLYH�&ROOHFWLYH�

6HWWOHPHQW�$JUHHPHQWV��DUH�RU�SUHYLRXVO\�ZHUH�SURVHFXWLQJ�FODLPV�DJDLQVW�WKH�'(162�'HIHQGDQWV�

�DV�WKDW�WHUP�LV�GHILQHG�LQ�HDFK�RI�WKH�UHVSHFWLYH�&ROOHFWLYH�6HWWOHPHQW�$JUHHPHQWV���RU�DQ\�DFWLRQ�

WKDW��IRU�WKH�SXUSRVH�RI�SURYLGLQJ�WKH�'(162�'HIHQGDQWV�ZLWK�D�FRPSOHWH�DQG�ILQDO�GLVPLVVDO�RI�

WKH�SDUWLFXODU�PDWWHU�ZLWK�SUHMXGLFH��PD\�VXEVHTXHQW�WR�WKH�([HFXWLRQ�'DWH�EH�LQLWLDWHG�E\�VXFK�

'LUHFW�3XUFKDVHU�3ODLQWLII�V��DJDLQVW�VXFK�'(162�'HIHQGDQWV��UHJDUGLQJ�:LUH�+DUQHVV�3URGXFWV�

�&DVH�1R�� �����FY��������� ,QVWUXPHQW�3DQHO�&OXVWHUV� �&DVH�1R�� �����FY��������� )XHO� 6HQGHUV�

�&DVH�1R�������FY���������+HDWHU�&RQWURO�3DQHOV��&DVH�1R�������FY���������$OWHUQDWRUV��&DVH�

1R�������FY���������:LQGVKLHOG�:LSHU�6\VWHPV��&DVH�1R�������FY���������5DGLDWRUV��&DVH�1R��

�����FY���������6WDUWHUV��&DVH�1R�������FY���������,JQLWLRQ�&RLOV��&DVH�1R�������FY���������)XHO�

,QMHFWLRQ�6\VWHPV��&DVH�1R�������FY���������3RZHU�:LQGRZ�0RWRUV��&DVH�1R�������FY���������

9DOYH�7LPLQJ�&RQWURO�'HYLFHV��&DVH�1R�������FY���������$LU�&RQGLWLRQLQJ�6\VWHPV��&DVH�1R��
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�����FY���������:LQGVKLHOG�:DVKHUV�6\VWHPV��&DVH�1R�������FY���������6SDUN�3OXJV��&DVH�1R��

�����FY���������2[\JHQ�6HQVRUV��&DVH�1R�������FY���������DQG�&HUDPLF�6XEVWUDWHV��&DVH�1R��

�����FY���������

��� ³&ROOHFWLYH�5HOHDVHG�3DUWV´�FROOHFWLYHO\�PHDQV�:LUH�+DUQHVV�3URGXFWV��,QVWUXPHQW�

3DQHO� &OXVWHUV�� )XHO� 6HQGHUV�� +HDWHU� &RQWURO� 3DQHOV�� $OWHUQDWRUV��:LQGVKLHOG�:LSHU� 6\VWHPV��

5DGLDWRUV��6WDUWHUV��,JQLWLRQ�&RLOV��)XHO�,QMHFWLRQ�6\VWHPV��3RZHU�:LQGRZ�0RWRUV��9DOYH�7LPLQJ�

&RQWURO�'HYLFHV��$LU�&RQGLWLRQLQJ�6\VWHPV��:LQGVKLHOG�:DVKHUV�6\VWHPV��6SDUN�3OXJV��2[\JHQ�

6HQVRUV�� DQG� &HUDPLF� 6XEVWUDWHV�� DV� WKRVH� WHUPV� DUH� GHILQHG� LQ� WKHLU� UHVSHFWLYH� VHWWOHPHQW�

DJUHHPHQWV��

��� ³&ROOHFWLYH�6HWWOHPHQW�$JUHHPHQWV´�PHDQV�DOO�VHWWOHPHQW�DJUHHPHQWV�HQWHUHG�LQWR�

DPRQJ�WKH�'(162�'HIHQGDQWV�DQG�'LUHFW�3XUFKDVHU�3ODLQWLII�V���DV�GHILQHG�LQ�VXFK�VHWWOHPHQW�

DJUHHPHQWV��WR�UHVROYH�WKH�&ROOHFWLYH�$FWLRQV��

��� ³&RRSHUDWLRQ´�VKDOO�UHIHU�WR�WKRVH�SURYLVLRQV�VHW�IRUWK�EHORZ�LQ�3DUDJUDSKV���±���

RI�WKLV�$JUHHPHQW�DQG�3DUDJUDSKV��±��LQ�$SSHQGL[�$��

��� ³&RRSHUDWLRQ�0DWHULDOV´�PHDQV�DQ\�LQIRUPDWLRQ��WHVWLPRQ\��'RFXPHQWV��DV�GHILQHG�

EHORZ�LQ�3DUDJUDSK�����RU�RWKHU�PDWHULDO��LQFOXGLQJ�LQIRUPDWLRQ�IURP�DWWRUQH\�SURIIHUV��SURYLGHG�

E\�DQ\�RI�WKH�'(162�'HIHQGDQWV�RU�WKHLU�FRXQVHO�XQGHU�WKH�WHUPV�RI�WKLV�$JUHHPHQW��LQFOXGLQJ�

WKH�SURYLVLRQV�VHW�IRUWK�LQ�$SSHQGL[�$��

��� ³'HIHQGDQW´�PHDQV�� IRU�SXUSRVHV�RI� WKLV�$JUHHPHQW�RQO\�� WKH�IROORZLQJ�HQWLWLHV��

LQFOXGLQJ� WKHLU� SDUHQWV�� VXEVLGLDULHV�� DQG� DIILOLDWHV�� 5REHUW� %RVFK�*PE+�� 5REHUW� %RVFK� //&��

'(162� &RUSRUDWLRQ�� '(162� ,QWHUQDWLRQDO� $PHULFD� ,QF��� '(162� 3URGXFWV� 	� 6HUYLFHV�

$PHULFDV��,QF���1*.�6SDUN�3OXJ�&R��/WG���1*.�6SDUN�3OXJV��8�6�$����,QF���1*.�6SDUN�3OXJV�

�8�6�$��+ROGLQJ��,QF���17.�7HFKQRORJLHV��,QF���DQG�+LWDFKL��/WG���DV�ZHOO�DV�DQ\�RWKHU�SDUW\�QDPHG�
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DV�D�GHIHQGDQW�LQ�WKH�$FWLRQ�SULRU�WR��RQ��RU�DIWHU�WKH�([HFXWLRQ�'DWH�RI�WKLV�$JUHHPHQW�XS�WR�WKH�

GDWH�RQ�ZKLFK�FODVV�QRWLFH�KDV�EHHQ�GLVVHPLQDWHG�WR�PHPEHUV�RI�WKH�6HWWOHPHQW�&ODVV��DV�GHILQHG�

EHORZ�LQ�3DUDJUDSK�����XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����F����6HWWOHPHQW�&ODVV�&RXQVHO�

UHSUHVHQWV�WKDW�LW�LV�QRW�DZDUH�RI�DQ\�RWKHU�HQWLW\�WKDW�LW�EHOLHYHV�VKRXOG�EH�LQFOXGHG�DV�D�GHIHQGDQW�

WR� WKLV�$FWLRQ� DQG� GRHV� QRW� SUHVHQWO\� LQWHQG� WR� VXSSOHPHQW� WKH�&RPSODLQW� WR� QDPH� DGGLWLRQDO�

GHIHQGDQWV��

��� 7KH� ³'(162� 'HIHQGDQWV´� PHDQV� '(162� &RUSRUDWLRQ�� '(162� ,QWHUQDWLRQDO�

$PHULFD�� ,QF��� '(162� .RUHD� &RUSRUDWLRQ� �I�N�D� VHSDUDWHO\� DV� '(162� ,QWHUQDWLRQDO� .RUHD�

&RUSRUDWLRQ� DQG� '(162� .RUHD� $XWRPRWLYH� &RUSRUDWLRQ��� '(162� $XWRPRWLYH� 'HXWVFKODQG�

*PE+��'(162�3URGXFWV�	�6HUYLFHV�$PHULFDV��,QF���$602�&R���/WG���$602�1RUWK�$PHULFD��

//&��$602�*UHHQYLOOH�RI�1RUWK�&DUROLQD��,QF���DQG�RU�$602�0DQXIDFWXULQJ��,QF���WR�WKH�H[WHQW�

WKH\�DUH�RU�SUHYLRXVO\�ZHUH�QDPHG�GHIHQGDQW�V��LQ�WKH�$FWLRQ��RU�DUH�VXEVHTXHQWO\�DGGHG�DV�QDPHG�

GHIHQGDQW�V��LQ�WKH�$FWLRQ�SULRU�WR�WKH�GDWH�RI�)LQDO�&RXUW�$SSURYDO��

��� ³'LUHFW�3XUFKDVHU�3ODLQWLII�V�´�PHDQV�WKRVH�6HWWOHPHQW�&ODVV�0HPEHUV��DV�GHILQHG�

LQ� 3DUDJUDSK� ���� ZKR� DUH� RU� SUHYLRXVO\� ZHUH� QDPHG� SODLQWLII�V�� LQ� WKH� $FWLRQ�� RU� ZKR� DUH�

VXEVHTXHQWO\�DGGHG�DV�QDPHG�SODLQWLII�V��LQ�WKH�$FWLRQ��SULRU�WR�WKH�HQWU\�RI�ILQDO�MXGJPHQW�DJDLQVW�

WKH�'(162�'HIHQGDQWV�LQ�WKH�$FWLRQ��

���� ³'RFXPHQW´� LV�GHILQHG� WR�EH�V\QRQ\PRXV� LQ�PHDQLQJ�DQG�HTXDO� LQ�VFRSH� WR� WKH�

XVDJH�RI�WKLV�WHUP�LQ�5XOH����D��RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��LQFOXGLQJ�HOHFWURQLFDOO\�

VWRUHG�LQIRUPDWLRQ���$�GUDIW�RU�QRQ�LGHQWLFDO�FRS\�RI�D�GRFXPHQW�LV�D�VHSDUDWH�GRFXPHQW�ZLWKLQ�WKH�

PHDQLQJ�RI�WKLV�WHUP��

���� ³2SW�2XW�'HDGOLQH´�PHDQV�WKH�GHDGOLQH�VHW�E\�WKH�&RXUW�IRU�WKH�WLPHO\�VXEPLVVLRQ�

RI�UHTXHVWV�E\�PHPEHUV�RI�WKH�6HWWOHPHQW�&ODVV�WR�EH�H[FOXGHG�IURP�WKH�6HWWOHPHQW�&ODVV��
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���� ³3URWHFWLYH� 2UGHUV´� PHDQV� WKH� 6WLSXODWLRQ� DQG� 3URWHFWLYH� 2UGHU� *RYHUQLQJ� WKH�

3URGXFWLRQ�DQG�([FKDQJH�RI�&RQILGHQWLDO�,QIRUPDWLRQ��&DVH�1R�����PG�������(�'��0LFK��-XO\�����

�������(&)�1R��������DQG�DQ\�RWKHU�VLPLODU�RUGHU�V��HQWHUHG�LQ�WKH�$FWLRQ��

���� ³5HOHDVHG�3DUW´�VKDOO�UHIHU�WR�2[\JHQ�6HQVRUV��DV�GHILQHG�LQ�3DUDJUDSK�����

���� ³5HOHDVHHV´�VKDOO� UHIHU� MRLQWO\�DQG�VHYHUDOO\�� LQGLYLGXDOO\�DQG�FROOHFWLYHO\� WR� WKH�

'(162�'HIHQGDQWV��DQG�WR�HDFK�RI�WKHLU�SDVW�DQG�SUHVHQW�RZQHUV��SDUHQWV��VXEVLGLDULHV��DIILOLDWHV��

GLYLVLRQV�� SUHGHFHVVRUV�� VXFFHVVRUV�� DQG� DVVLJQV�� DQG� WKHLU� UHVSHFWLYH�SDVW� DQG�SUHVHQW� RIILFHUV��

GLUHFWRUV��HPSOR\HHV��LQVXUHUV��DJHQWV��DQG�DWWRUQH\V���5HOHDVHHV�GRHV�QRW�LQFOXGH�DQ\�'HIHQGDQW�

LQ�WKH�$FWLRQ�DV�RI�-XO\�����������RWKHU�WKDQ�WKH�'(162�'HIHQGDQWV��

���� ³5HOHDVRUV´�VKDOO�UHIHU�MRLQWO\�DQG�VHYHUDOO\��LQGLYLGXDOO\�DQG�FROOHFWLYHO\�WR�'LUHFW�

3XUFKDVHU�3ODLQWLII�V��DQG�WKH�6HWWOHPHQW�&ODVV�0HPEHUV��DV�GHILQHG�LQ�3DUDJUDSK������DV�ZHOO�DV�

HDFK� RI� WKHLU� SDUHQWV�� RZQHUV�� VXEVLGLDULHV�� DIILOLDWHV�� GLYLVLRQV�� SUHGHFHVVRUV�� VXFFHVVRUV�� DQG�

DVVLJQV��DQG�WKHLU�UHVSHFWLYH�SDVW�DQG�SUHVHQW�RIILFHUV��GLUHFWRUV��HPSOR\HHV��LQVXUHUV��DJHQWV��DQG�

DWWRUQH\V��

���� ³6HWWOHPHQW�$PRXQW´�IRU�WKLV�$JUHHPHQW�LV�86'�����������

���� )RU�SXUSRVHV�RI�WKLV�$JUHHPHQW��WKH�³6HWWOHPHQW�&ODVV´�LV�GHILQHG�DV��

$OO�LQGLYLGXDOV�DQG�HQWLWLHV�ZKR�SXUFKDVHG�2[\JHQ�6HQVRUV�LQ�WKH�
8QLWHG� 6WDWHV� GLUHFWO\� IURP� RQH� RU� PRUH� 'HIHQGDQW�V�� �RU� WKHLU�
VXEVLGLDULHV�� DIILOLDWHV�� RU� MRLQW� YHQWXUHV�� IURP� -DQXDU\� ��� �����
WKURXJK�WKH�([HFXWLRQ�'DWH�� �([FOXGHG�IURP�WKH�6HWWOHPHQW�&ODVV�
DUH� 'HIHQGDQWV�� WKHLU� SUHVHQW� DQG� IRUPHU� SDUHQW� FRPSDQLHV��
VXEVLGLDULHV�� DQG� DIILOLDWHV�� IHGHUDO� JRYHUQPHQWDO� HQWLWLHV� DQG�
LQVWUXPHQWDOLWLHV� RI� WKH� IHGHUDO� JRYHUQPHQW�� DQG� VWDWHV� DQG� WKHLU�
VXEGLYLVLRQV��DJHQFLHV�DQG�LQVWUXPHQWDOLWLHV��

���� ³6HWWOHPHQW�&ODVV�&RXQVHO´�VKDOO�UHIHU�WR�WKH�ODZ�ILUPV�RI��

)UHHG�.DQQHU�/RQGRQ�	�0LOOHQ�//&�
�����:DXNHJDQ�5RDG��6XLWH�����
%DQQRFNEXUQ��,/�������
�
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.RKQ��6ZLIW�	�*UDI��3�&��
�����0DUNHW�6WUHHW��6XLWH������
3KLODGHOSKLD��3$�������
�
3UHWL��)ODKHUW\��%HOLYHDX�	�3DFKLRV��//3�
2QH�&LW\�&HQWHU�
3RUWODQG��0(�������
�
6SHFWRU�5RVHPDQ�	�.RGURII��3�&��
7ZR�&RPPHUFH�6TXDUH�
�����0DUNHW�6WUHHW��6XLWH������
3KLODGHOSKLD��3$�������

���� ³6HWWOHPHQW�&ODVV�0HPEHU´�PHDQV�HDFK�PHPEHU�RI�WKH�6HWWOHPHQW�&ODVV�ZKR�KDV�

QRW�WLPHO\�DQG�YDOLGO\�HOHFWHG�WR�EH�H[FOXGHG�IURP�WKH�6HWWOHPHQW�&ODVV��

���� ³6HWWOHPHQW� )XQG´� PHDQV� WKH� 6HWWOHPHQW� $PRXQW� SOXV� DQ\� LQFRPH� RU� LQWHUHVW�

HDUQHG�XSRQ�WKLV�VXP�DIWHU�LW�LV�GHSRVLWHG�LQWR�WKH�(VFURZ�$FFRXQWV��DV�GHILQHG�EHORZ�LQ�3DUDJUDSK�

�����

���� ³7RWDO� 6HWWOHPHQW� $PRXQW´� VKDOO� EH� 86'� ������������ � 7KH� 7RWDO� 6HWWOHPHQW�

$PRXQW�FRYHUV�VHWWOHPHQWV�IRU�DOO�RI�WKH�&ROOHFWLYH�5HOHDVHG�3DUWV��

%�� $SSURYDO�RI�WKLV�$JUHHPHQW�DQG�'LVPLVVDO�RI�&ODLPV�$JDLQVW�WKH�'(162�'HIHQGDQWV�

���� 2Q�WKH�([HFXWLRQ�'DWH��'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV�

VKDOO�EH�ERXQG�E\�WKLV�$JUHHPHQW��DQG�WKLV�$JUHHPHQW�VKDOO�QRW�EH�UHVFLQGHG�H[FHSW�LQ�DFFRUGDQFH�

ZLWK�3DUDJUDSKV���±���RI�WKLV�$JUHHPHQW��

���� 'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV�VKDOO�XVH�WKHLU�EHVW�HIIRUWV�

WR� HIIHFWXDWH� WKLV� $JUHHPHQW�� LQFOXGLQJ� FRRSHUDWLQJ� LQ� VHHNLQJ� WKH� &RXUW¶V� DSSURYDO� IRU� WKH�

HVWDEOLVKPHQW�RI�SURFHGXUHV� �LQFOXGLQJ� WKH�JLYLQJ�RI� FODVV�QRWLFH�XQGHU�)HGHUDO�5XOHV�RI�&LYLO�

3URFHGXUH����F��DQG��H���WR�VHFXUH�WKH�FRPSOHWH�DQG�ILQDO�GLVPLVVDO�ZLWK�SUHMXGLFH�RI�WKH�$FWLRQ�DV�

WR�WKH�5HOHDVHHV��
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���� 7R�WKH�H[WHQW�'LUHFW�3XUFKDVHU�3ODLQWLII�V��KDYH�QRW�\HW�EURXJKW�D�FODLP�DJDLQVW�WKH�

'(162�'HIHQGDQWV�FRQFHUQLQJ�WKH�5HOHDVHG�3DUW�RU�WR�WKH�H[WHQW�VXFK�FODLP�KDV�EHHQ�GLVPLVVHG�

LQ�WKH�$FWLRQ��'LUHFW�3XUFKDVHU�3ODLQWLII�V��VKDOO��IRU�WKH�VROH�DQG�H[FOXVLYH�SXUSRVH�RI�HIIHFWXDWLQJ�

WKLV�$JUHHPHQW�� ILOH�RU� UH�ILOH� VXFK�FODLP�DJDLQVW� WKH�'(162�'HIHQGDQWV��DV� WKH�FDVH�PD\�EH��

ZLWKLQ�WKLUW\������GD\V�RI�WKH�&RXUW¶V�JUDQWLQJ�3UHOLPLQDU\�$SSURYDO��DV�GHILQHG�LQ�3DUDJUDSK�����

WR�WKLV�$JUHHPHQW���7KH�'(162�'HIHQGDQWV�UHVHUYH�DOO�RI�WKH�OHJDO�ULJKWV�DQG�GHIHQVHV�WKH\�PD\�

KDYH�FRQFHUQLQJ�VXFK�FODLP��LQFOXGLQJ�WKH�ULJKW�WR�PRYH�WR�FRPSHO�DUELWUDWLRQ�RU�RWKHUZLVH�VHHN�

WKH�GLVPLVVDO�RI�DQ\�FODLP�ILOHG�RU�UH�ILOHG�SXUVXDQW�WR�WKLV�3DUDJUDSK����LI�WKLV�$JUHHPHQW�GRHV�

QRW� REWDLQ� )LQDO� &RXUW� $SSURYDO�� � ,Q� DGGLWLRQ�� LI� WKLV� $JUHHPHQW� GRHV� QRW� REWDLQ� )LQDO� &RXUW�

$SSURYDO� RU� LW� LV� UHVFLQGHG� RU� WHUPLQDWHG� SXUVXDQW� WR� 3DUDJUDSKV� ��±���� WKH�'LUHFW� 3XUFKDVHU�

3ODLQWLII�V��DJUHH��L��WR�LPPHGLDWHO\�DQG�YROXQWDULO\�GLVPLVV�DQ\�FODLP�ILOHG�RU�UH�ILOHG�DJDLQVW�WKH�

'(162�'HIHQGDQWV�SXUVXDQW�WR�WKLV�3DUDJUDSK�����SURYLGHG�VXFK�GLVPLVVDO�VKDOO�EH�RQ�WKH�VDPH�

WHUPV�DV�WKH�SULRU�GLVPLVVDO��DQG��LL��WKDW�VXFK�REOLJDWLRQ�VKDOO�VXUYLYH�DQG�UHPDLQ�ELQGLQJ�RQ�'LUHFW�

3XUFKDVHU� 3ODLQWLII�V�� LQ� WKH� HYHQW� WKLV� $JUHHPHQW� LV� UHVFLQGHG� RU� WHUPLQDWHG� SXUVXDQW� WR�

3DUDJUDSKV���±����

���� :LWKLQ� IRUW\�ILYH� ����� GD\V� RI� WKH�([HFXWLRQ�'DWH��'LUHFW� 3XUFKDVHU�3ODLQWLII�V��

VKDOO� VXEPLW� WR� WKH� &RXUW�� LQ� D� IRUP� PXWXDOO\� DJUHHG� XSRQ� E\� WKH� '(162� 'HIHQGDQWV� DQG�

6HWWOHPHQW�&ODVV�&RXQVHO��D�PRWLRQ�VHHNLQJ�SUHOLPLQDU\�DSSURYDO��³3UHOLPLQDU\�$SSURYDO´��RI�WKLV�

$JUHHPHQW��WKH�³3UHOLPLQDU\�$SSURYDO�0RWLRQ´����7KH�3UHOLPLQDU\�$SSURYDO�0RWLRQ�VKDOO�LQFOXGH�

WKH�SURSRVHG�IRUP�RI�DQ�RUGHU�SUHOLPLQDULO\�DSSURYLQJ�WKLV�$JUHHPHQW���7KH�WHUPV�RI�WKH�SURSRVHG�

RUGHU�SUHOLPLQDULO\�DSSURYLQJ�WKLV�$JUHHPHQW�ZLOO� LQFOXGH��DW�D�PLQLPXP�� WKH�VXEVWDQFH�RI� WKH�

IROORZLQJ�SURYLVLRQV��
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�D�� SUHOLPLQDULO\� DSSURYLQJ� WKLV� $JUHHPHQW� DV� EHLQJ� IDLU�� UHDVRQDEOH�� DQG�

DGHTXDWH�WR�WKH�6HWWOHPHQW�&ODVV��

�E�� SUHOLPLQDULO\�FHUWLI\LQJ�WKH�6HWWOHPHQW�&ODVV�DV�PHHWLQJ�WKH�VWDQGDUGV�IRU�D�

VHWWOHPHQW�FODVV�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����

�F�� DSSRLQWLQJ�WKH�ODZ�ILUPV�LGHQWLILHG�LQ�3DUDJUDSK����RI� WKLV�$JUHHPHQW�DV�

6HWWOHPHQW�&ODVV�&RXQVHO��

�G�� DSSRLQWLQJ�WKH�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DV�FODVV�UHSUHVHQWDWLYHV�RI�WKH�

6HWWOHPHQW�&ODVV��

�H�� GLUHFWLQJ�WKDW�QRWLFH�EH�JLYHQ�WR�WKH�6HWWOHPHQW�&ODVV�0HPEHUV�DW�D�WLPH�DQG�

LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKH�WHUPV�RI�WKLV�$JUHHPHQW��

�I�� DSSURYLQJ�WKH�HVWDEOLVKPHQW�RI�WKH�(VFURZ�$FFRXQWV��DV�GHILQHG�EHORZ�LQ�

3DUDJUDSK������

�J�� SURYLGLQJ�WKDW��L��WKH�&RXUW¶V�3UHOLPLQDU\�$SSURYDO�RI�WKLV�$JUHHPHQW�DQG�

SUHOLPLQDU\�FHUWLILFDWLRQ�RI�WKH�6HWWOHPHQW�&ODVV�LV�ZLWKRXW�SUHMXGLFH�WR��RU�ZDLYHU�RI��WKH�ULJKWV�RI�

DQ\�'HIHQGDQW��LQFOXGLQJ�WKH�'(162�'HIHQGDQWV��WR�FRQWHVW�FHUWLILFDWLRQ�RI�DQ\�FODVV�SURSRVHG�LQ�

WKH�0'/�3URFHHGLQJ�� �LL�� WKH�&RXUW¶V� ILQGLQJV� LQ� WKH�RUGHU�VKDOO�KDYH�QR�HIIHFW�RQ� WKH�&RXUW¶V�

UXOLQJ�RQ�DQ\�PRWLRQ�WR�FHUWLI\�DQ\�FODVV�LQ�WKH�0'/�3URFHHGLQJ��DQG��LLL��QR�SDUW\�PD\�FLWH�RU�

UHIHU�WR�WKH�&RXUW¶V�SUHOLPLQDU\�DSSURYDO�RI�WKH�6HWWOHPHQW�&ODVV�DV�SHUVXDVLYH�RU�ELQGLQJ�DXWKRULW\�

ZLWK�UHVSHFW�WR�DQ\�FRQWHVWHG�PRWLRQ�WR�FHUWLI\�DQ\�VXFK�FODVV��DQG�

�K�� VWD\LQJ�WKH�$FWLRQ�DJDLQVW�WKH�'(162�'HIHQGDQWV�IRU�DOO�SXUSRVHV�H[FHSW�

WKRVH�QHFHVVDU\�WR�HIIHFWXDWH�WKLV�$JUHHPHQW��

���� 'LUHFW�3XUFKDVHU�3ODLQWLII�V���DW�D�WLPH�WR�EH�GHFLGHG�LQ�WKHLU�VROH�GLVFUHWLRQ��VKDOO�

VXEPLW�WR�WKH�&RXUW�D�PRWLRQ�IRU�DXWKRUL]DWLRQ�WR�GLVVHPLQDWH�QRWLFH�RI�WKH�VHWWOHPHQW�DQG�ILQDO�
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MXGJPHQW�FRQWHPSODWHG�E\�WKLV�$JUHHPHQW�WR�DOO�PHPEHUV�RI�WKH�6HWWOHPHQW�&ODVV�LGHQWLILHG�E\�

'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� IURP� WKH� FXVWRPHU� OLVWV� SURYLGHG� E\� DOO� 'HIHQGDQWV� �WKH� ³1RWLFH�

0RWLRQ´����7KH�1RWLFH�0RWLRQ�VKDOO�SURYLGH�IRU�QRWLFH�WR�DOO�PHPEHUV�RI�WKH�6HWWOHPHQW�&ODVV�LQ�D�

PHWKRG�GHVLJQHG�WR�PHHW�WKH�UHTXLUHPHQWV�RI�5XOH����DQG�WKH�'XH�3URFHVV�&ODXVH���7KH�1RWLFH�

0RWLRQ�VKDOO�LQFOXGH�D�SURSRVHG�IRUP�RI��PHWKRG�IRU��DQG�GDWH�RI�GLVVHPLQDWLRQ�RI�QRWLFH�LQ�WKH�

$FWLRQ���7R�PLWLJDWH�WKH�FRVWV�RI�QRWLFH�DQG�DGPLQLVWUDWLRQ��'LUHFW�3XUFKDVHU�3ODLQWLII�V��VKDOO�XVH�

EHVW� HIIRUWV�� LI� SUDFWLFDEOH�� WR� GLVVHPLQDWH� QRWLFH� RI� WKLV� VHWWOHPHQW� ZLWK� QRWLFH� RI� DQ\� RWKHU�

VHWWOHPHQWV�UHDFKHG�LQ�WKLV�$FWLRQ�DQG�WR�DSSRUWLRQ�FRVWV�RI�QRWLFH�DQG�DGPLQLVWUDWLRQ�RQ�D�SUR�UDWD�

EDVLV�DFURVV�WKH�DSSOLFDEOH�VHWWOHPHQWV���%HIRUH�VXEPLVVLRQ��WKH�'(162�'HIHQGDQWV�VKDOO�KDYH�D�

UHDVRQDEOH� RSSRUWXQLW\� WR� UHYLHZ� DQG� FRPPHQW� RQ� WKH� 1RWLFH� 0RWLRQ�� DQG� 'LUHFW� 3XUFKDVHU�

3ODLQWLII�V��VKDOO�UHDVRQDEO\�FRQVLGHU�WKH�'(162�'HIHQGDQWV¶�FRPPHQWV��

���� 'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� VKDOO� VHHN� DW� WKH� HDUOLHVW� SUDFWLFDEOH� WLPH�� DQG� WKH�

'(162�'HIHQGDQWV�ZLOO�QRW�REMHFW�XQUHDVRQDEO\�WR��WKH�HQWU\�RI�DQ�RUGHU�DQG�ILQDO�MXGJPHQW�LQ�

WKH�$FWLRQ��WKH�WH[W�RI�ZKLFK�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV�VKDOO�DJUHH�

XSRQ��DQG�VXFK�DJUHHPHQW�ZLOO�QRW�EH�XQUHDVRQDEO\�ZLWKKHOG���7KH�WHUPV�RI�WKDW�SURSRVHG�RUGHU�

DQG�ILQDO�MXGJPHQW�ZLOO�LQFOXGH��DW�D�PLQLPXP��WKH�VXEVWDQFH�RI�WKH�IROORZLQJ�SURYLVLRQV��

�D�� FHUWLI\LQJ�WKH�6HWWOHPHQW�&ODVV�GHILQHG�LQ�3DUDJUDSK�����SXUVXDQW�WR�5XOH����

RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��VROHO\�IRU�SXUSRVHV�RI�WKLV�VHWWOHPHQW��DV�D�VHWWOHPHQW�FODVV�

IRU�WKH�$FWLRQ��

�E�� DV�WR�WKH�$FWLRQ��DSSURYLQJ�ILQDOO\�WKLV�VHWWOHPHQW�DQG�LWV�WHUPV�DV�EHLQJ�D�

IDLU��UHDVRQDEOH��DQG�DGHTXDWH�VHWWOHPHQW�DV�WR�WKH�6HWWOHPHQW�&ODVV�0HPEHUV�ZLWKLQ�WKH�PHDQLQJ�

RI�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�DQG�GLUHFWLQJ�LWV�FRQVXPPDWLRQ�DFFRUGLQJ�WR�

LWV�WHUPV��
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�F�� GLUHFWLQJ�WKDW�DOO�5HOHDVRUV�VKDOO��E\�RSHUDWLRQ�RI�ODZ��EH�GHHPHG�WR�KDYH�

UHOHDVHG�DOO�5HOHDVHHV�IURP�WKH�5HOHDVHG�&ODLPV��DV�GHILQHG�LQ�3DUDJUDSK�����DQG�FODLPV�WR�EH�

ZDLYHG�DQG�UHOHDVHG�SXUVXDQW�WR�3DUDJUDSK�����

�G�� DV�WR�WKH�'(162�'HIHQGDQWV��GLUHFWLQJ�WKDW�WKH�$FWLRQ�EH�GLVPLVVHG�ZLWK�

SUHMXGLFH�DQG��H[FHSW�DV�SURYLGHG�IRU�LQ�WKLV�$JUHHPHQW��ZLWKRXW�FRVWV��

�H�� UHVHUYLQJ� H[FOXVLYH� MXULVGLFWLRQ� RYHU� WKH� VHWWOHPHQW� DQG� WKLV� $JUHHPHQW��

LQFOXGLQJ�WKH�LQWHUSUHWDWLRQ��DGPLQLVWUDWLRQ��DQG�FRQVXPPDWLRQ�RI�WKLV�VHWWOHPHQW��DV�ZHOO�DV�RYHU�

WKH� '(162� 'HIHQGDQWV�� IRU� WKH� GXUDWLRQ� RI� WKHLU� SURYLVLRQ� RI� &RRSHUDWLRQ� SXUVXDQW� WR� WKLV�

$JUHHPHQW��WR�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�(DVWHUQ�'LVWULFW�RI�0LFKLJDQ��

�I�� GHWHUPLQLQJ�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�� WKDW� WKHUH�LV�QR�

MXVW�UHDVRQ�IRU�GHOD\�DQG�GLUHFWLQJ�WKDW�WKH�MXGJPHQW�RI�GLVPLVVDO�LQ�WKH�$FWLRQ�VKDOO�EH�ILQDO���

�J�� SURYLGLQJ�WKDW��L��WKH�&RXUW¶V�FHUWLILFDWLRQ�RI�WKH�6HWWOHPHQW�&ODVV�LV�ZLWKRXW�

SUHMXGLFH� WR�� RU�ZDLYHU� RI�� WKH� ULJKWV� RI� DQ\�'HIHQGDQW�� LQFOXGLQJ� WKH�'(162�'HIHQGDQWV�� WR�

FRQWHVW�FHUWLILFDWLRQ�RI�DQ\�FODVV�SURSRVHG�LQ�WKH�0'/�3URFHHGLQJ���LL��WKH�&RXUW¶V�ILQGLQJV�LQ�WKH�

RUGHU�VKDOO�KDYH�QR�HIIHFW�RQ�WKH�&RXUW¶V�UXOLQJ�RQ�DQ\�PRWLRQ�WR�FHUWLI\�DQ\�FODVV�LQ�WKH�0'/�

3URFHHGLQJ��DQG��LLL��QR�SDUW\�PD\�FLWH�RU�UHIHU�WR�WKH�&RXUW¶V�DSSURYDO�RI�WKH�6HWWOHPHQW�&ODVV�DV�

SHUVXDVLYH�RU�ELQGLQJ�DXWKRULW\�ZLWK�UHVSHFW�WR�DQ\�FRQWHVWHG�PRWLRQ�WR�FHUWLI\�DQ\�VXFK�FODVV��DQG�

�K�� HQMRLQLQJ�5HOHDVRUV�IURP�SURVHFXWLQJ�DQ\�5HOHDVHG�&ODLPV��

���� 7KLV�$JUHHPHQW�VKDOO�EHFRPH�ILQDO�DQG�EH�GHHPHG�WR�KDYH�UHFHLYHG�³)LQDO�&RXUW�

$SSURYDO´�ZLWKLQ� WKH�PHDQLQJ�RI� WKLV�$JUHHPHQW�ZKHQ� �L�� WKH�&RXUW� KDV� HQWHUHG� D� ILQDO�RUGHU�

FHUWLI\LQJ� WKH� 6HWWOHPHQW� &ODVV� GHILQHG� LQ� 3DUDJUDSK� ��� DQG� DSSURYLQJ� WKLV� $JUHHPHQW� XQGHU�

5XOH����H��DQG�KDV�HQWHUHG�D�ILQDO�MXGJPHQW�GLVPLVVLQJ�WKH�$FWLRQ�ZLWK�SUHMXGLFH�DV�WR�WKH�'(162�

'HIHQGDQWV�DQG�ZLWKRXW�FRVWV�RWKHU�WKDQ�WKRVH�SURYLGHG�IRU�LQ�WKLV�$JUHHPHQW��DQG��LL��WKH�WLPH�IRU�
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DSSHDO�RU�WR�VHHN�SHUPLVVLRQ�WR�DSSHDO�IURP�WKH�&RXUW¶V�DSSURYDO�RI�WKLV�$JUHHPHQW�DQG�HQWU\�RI�

WKH�RUGHU� DQG� ILQDO� MXGJPHQW�DV� WR� WKH�'(162�'HIHQGDQWV�GHVFULEHG� LQ� VXESDUW� �L��KHUHRI�KDV�

H[SLUHG�DQG�QR�PRWLRQ�RU�RWKHU�SOHDGLQJ�KDV�EHHQ�ILOHG�ZLWK�WKH�&RXUW��RU�ZLWK�DQ\�RWKHU�FRXUW��

VHHNLQJ�WR�VHW�DVLGH��HQMRLQ��RU�LQ�DQ\�ZD\�DOWHU�WKH�RUGHU�JUDQWLQJ�ILQDO�DSSURYDO�RU�WKH�HQWU\�RI�

MXGJPHQW�LQ�WKH�$FWLRQ�RU�WR�WROO�WKH�WLPH�IRU�DSSHDO�RI�WKH�RUGHU�JUDQWLQJ�ILQDO�DSSURYDO�RU�ILQDO�

MXGJPHQW�LQ�WKH�$FWLRQ�RU��LI�DSSHDOHG��DSSURYDO�RI�WKLV�$JUHHPHQW�DQG�WKH�ILQDO�MXGJPHQW�LQ�WKH�

$FWLRQ�DV�WR�WKH�'(162�'HIHQGDQWV�KDYH�EHHQ�DIILUPHG�LQ�WKHLU�HQWLUHW\�E\�WKH�FRXUW�RI�ODVW�UHVRUW�

WR�ZKLFK�VXFK�DSSHDO�KDV�EHHQ�WDNHQ�DQG�VXFK�DIILUPDQFH�KDV�EHFRPH�QR�ORQJHU�VXEMHFW�WR�IXUWKHU�

DSSHDO�RU�UHYLHZ���,W�LV�DJUHHG�WKDW�WKH�SURYLVLRQV�RI�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�

VKDOO�QRW�EH�FRQVLGHUHG�LQ�GHWHUPLQLQJ�WKH�DERYH�VWDWHG�WLPHV��

���� 1HLWKHU�WKLV�$JUHHPHQW��ZKHWKHU�RU�QRW�LW�EHFRPHV�ILQDO��QRU�WKH�ILQDO�MXGJPHQW��

QRU� DQ\� DQG� DOO� QHJRWLDWLRQV�� 'RFXPHQWV�� RU� GLVFXVVLRQV� DVVRFLDWHG� ZLWK� WKHP� �LQFOXGLQJ�

&RRSHUDWLRQ�0DWHULDOV�SURGXFHG�SXUVXDQW�WR�$SSHQGL[�$��XQOHVV�WKH\�ZHUH�SURGXFHG�LQ�WKH�QRUPDO�

FRXUVH� RI� GLVFRYHU\��� VKDOO� EH� GHHPHG� RU� FRQVWUXHG� WR� EH� DQ� DGPLVVLRQ� E\� WKH� 5HOHDVHHV�� RU�

HYLGHQFH�RI�DQ\�YLRODWLRQ�RI�DQ\�VWDWXWH�RU�ODZ�RU�RI�DQ\�OLDELOLW\�RU�ZURQJGRLQJ�ZKDWVRHYHU�E\�WKH�

5HOHDVHHV��RU�RI�WKH�WUXWK�RI�DQ\�RI�WKH�FODLPV�RU�DOOHJDWLRQV�FRQWDLQHG�LQ�DQ\�FRPSODLQW�RU�DQ\�

RWKHU�SOHDGLQJ�ILOHG�LQ�WKH�0'/�3URFHHGLQJ��DQG�HYLGHQFH�WKHUHRI�VKDOO�QRW�EH�GLVFRYHUDEOH�RU�XVHG�

LQ� DQ\�ZD\��ZKHWKHU� LQ� WKH�&ROOHFWLYH�$FWLRQV�� RU� DQ\� RWKHU� DUELWUDWLRQ�� DFWLRQ�� RU� SURFHHGLQJ�

ZKDWVRHYHU�� DJDLQVW� WKH� 5HOHDVHHV�� � 1RWKLQJ� LQ� WKLV� 3DUDJUDSK� VKDOO� SUHYHQW� 'LUHFW� 3XUFKDVHU�

3ODLQWLII�V��IURP�XVLQJ�DQG�RU�LQWURGXFLQJ�LQWR�HYLGHQFH�&RRSHUDWLRQ�0DWHULDOV�SURGXFHG�SXUVXDQW�

WR�$SSHQGL[�$��VXEMHFW�WR�WKH�OLPLWDWLRQV�LQ�$SSHQGL[�$��DJDLQVW�DQ\�RWKHU�GHIHQGDQWV�LQ�WKH�0'/�

3URFHHGLQJ��RU�WR�GHYHORS�DQG�SURPXOJDWH�D�SODQ�RI�DOORFDWLRQ�DQG�GLVWULEXWLRQ�RI�WKH�6HWWOHPHQW�

)XQG���1HLWKHU�WKLV�$JUHHPHQW��QRU�DQ\�RI�LWV�WHUPV�DQG�SURYLVLRQV��QRU�DQ\�RI�WKH�QHJRWLDWLRQV�RU�



�  

�������

SURFHHGLQJV� FRQQHFWHG�ZLWK� LW�� QRU� DQ\� RWKHU� DFWLRQ� WDNHQ� WR� FDUU\� RXW� WKLV�$JUHHPHQW� E\� WKH�

'(162�'HIHQGDQWV�� VKDOO� EH� UHIHUUHG� WR�� RIIHUHG� DV� HYLGHQFH�� RU� UHFHLYHG� LQ� HYLGHQFH� LQ� DQ\�

SHQGLQJ�RU�IXWXUH�FLYLO��FULPLQDO��RU�DGPLQLVWUDWLYH�DFWLRQ��DUELWUDWLRQ��RU�SURFHHGLQJ��H[FHSW�LQ�D�

SURFHHGLQJ�WR�HQIRUFH�WKLV�$JUHHPHQW��RU�WR�GHIHQG�DJDLQVW�WKH�DVVHUWLRQ�RI�5HOHDVHG�&ODLPV��DV�

GHILQHG�LQ�3DUDJUDSK�����DQG�RU�FODLPV�WR�EH�ZDLYHG�DQG�UHOHDVHG�SXUVXDQW�WR�3DUDJUDSK�����RU�DV�

RWKHUZLVH�UHTXLUHG�E\�ODZ����

&�� 5HOHDVH��'LVFKDUJH��DQG�&RYHQDQW�1RW�WR�6XH�

���� ,Q� DGGLWLRQ� WR� WKH� HIIHFW� RI� DQ\� ILQDO� MXGJPHQW� HQWHUHG� LQ� DFFRUGDQFH�ZLWK� WKLV�

$JUHHPHQW��XSRQ�WKLV�$JUHHPHQW�EHFRPLQJ�ILQDO��DV�VHW�RXW�LQ�3DUDJUDSK����RI�WKLV�$JUHHPHQW��

DQG�LQ�FRQVLGHUDWLRQ�RI�SD\PHQW�RI�WKH�6HWWOHPHQW�$PRXQW��DV�VSHFLILHG�LQ�3DUDJUDSK����RI�WKLV�

$JUHHPHQW��WKH�&RRSHUDWLRQ�SURYLGHG�SXUVXDQW�WR�3DUDJUDSKV���±���DQG�LQ�$SSHQGL[�$��DQG�IRU�

RWKHU�YDOXDEOH�FRQVLGHUDWLRQ��WKH�5HOHDVHHV�VKDOO�EH�FRPSOHWHO\�UHOHDVHG��DFTXLWWHG��DQG�IRUHYHU�

GLVFKDUJHG�IURP�DQ\�DQG�DOO�FODLPV��GHPDQGV��DFWLRQV��VXLWV��GDPDJHV�ZKHQHYHU�LQFXUUHG��OLDELOLWLHV�

RI�DQ\�QDWXUH�ZKDWVRHYHU��LQFOXGLQJ�GDPDJHV�RI�DQ\�NLQG��SHQDOWLHV��DWWRUQH\V¶�IHHV��DQG�FRVWV���

DQG� FDXVHV� RI� DFWLRQ�� ZKHWKHU� FODVV�� LQGLYLGXDO�� RU� RWKHUZLVH� LQ� QDWXUH� �ZKHWKHU� RU� QRW� DQ\�

6HWWOHPHQW�&ODVV�0HPEHU� KDV� REMHFWHG� WR� WKH� VHWWOHPHQW� RU�PDNHV� D� FODLP�XSRQ�RU� UHFHLYHV� D�

SD\PHQW�IURP�WKH�6HWWOHPHQW�)XQG��ZKHWKHU�GLUHFWO\��UHSUHVHQWDWLYHO\��GHULYDWLYHO\�RU�LQ�DQ\�RWKHU�

FDSDFLW\��XQGHU�DQ\�IHGHUDO��VWDWH��ORFDO��VWDWXWRU\��RU�FRPPRQ�ODZ�RI�DQ\�MXULVGLFWLRQ�LQ�WKH�8QLWHG�

6WDWHV��WKDW�5HOHDVRUV��RU�HDFK�RI�WKHP��HYHU�KDG��QRZ�KDYH��RU�KHUHDIWHU�FDQ��VKDOO��RU�PD\�HYHU�

KDYH��WKDW�QRZ�H[LVW�RU�PD\�H[LVW�LQ�WKH�IXWXUH��RQ�DFFRXQW�RI��RU�LQ�DQ\�ZD\�DULVLQJ�RXW�RI��DQ\�DQG�

DOO�NQRZQ�RU�XQNQRZQ��IRUHVHHQ�DQG�XQIRUHVHHQ��VXVSHFWHG�RU�XQVXVSHFWHG��DFWXDO�RU�FRQWLQJHQW��

OLTXLGDWHG�RU�XQOLTXLGDWHG� FODLPV�� LQMXULHV�� GDPDJHV�� DQG� WKH� FRQVHTXHQFHV� WKHUHRI� LQ� DQ\�ZD\�

DULVLQJ�RXW�RI�RU�UHODWLQJ�LQ�DQ\�ZD\�WR�DQ\�FRQGXFW��IDFWV��RFFXUUHQFHV��RU�WUDQVDFWLRQV�SULRU�WR�WKH�

([HFXWLRQ�'DWH�FRQFHUQLQJ�WKH�5HOHDVHG�3DUW��RU�WR�DQ\�DFW�RU�RPLVVLRQ�RI�DQ\�RI�WKH�5HOHDVHHV��
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'HIHQGDQWV�� RU� FR�FRQVSLUDWRUV�QRZ� LGHQWLILHG�RU� ODWHU� LGHQWLILHG� WKDW� DUH� DOOHJHG��GHVFULEHG��RU�

UHIHUUHG�WR�LQ�WKH�&RPSODLQW�FRQFHUQLQJ�WKH�5HOHDVHG�3DUW��LQFOXGLQJ�DQ\�FRQGXFW�DQG�FDXVHV�RI�

DFWLRQ�DOOHJHG�RU�DVVHUWHG��RU�WKDW�FRXOG�KDYH�EHHQ�DOOHJHG�RU�DVVHUWHG��LQ�DQ\�FODVV�DFWLRQ�RU�RWKHU�

FRPSODLQWV� ILOHG� LQ� WKH� $FWLRQ� FRQFHUQLQJ� WKH� 5HOHDVHG� 3DUW� �³5HOHDVHG� &ODLPV´��� SURYLGHG��

KRZHYHU�� WKDW� QRWKLQJ� KHUHLQ� VKDOO� UHOHDVH�� � ���� DQ\� FODLPV� EDVHG� RQ� LQGLUHFW� SXUFKDVHV� RI� WKH�

5HOHDVHG�3DUW�� ����FODLPV�EDVHG�RQ�QHJOLJHQFH��SHUVRQDO� LQMXU\��EUHDFK�RI�FRQWUDFW��XQOHVV�VXFK�

EUHDFK�RI�FRQWUDFW�FODLP�DOOHJHV�DQWLFRPSHWLWLYH�FRQGXFW�RU�FRPPXQLFDWLRQV�DPRQJ�FRPSHWLWRUV���

EDLOPHQW�� IDLOXUH� WR� GHOLYHU� ORVW� JRRGV�� GDPDJHG� RU� GHOD\HG� JRRGV�� SURGXFW� GHIHFW�� EUHDFK� RI��

SURGXFW�ZDUUDQW\��VHFXULWLHV��RU�RWKHU�VLPLODU�FODLP�UHODWLQJ�WR�WKH�5HOHDVHG�3DUW������FODLPV�EURXJKW�

RXWVLGH�WKH�8QLWHG�6WDWHV�UHODWLQJ�WR�SXUFKDVHV�RI�WKH�5HOHDVHG�3DUW�RXWVLGH�WKH�8QLWHG�6WDWHV������

FODLPV�XQGHU�ODZV�RWKHU�WKDQ�WKRVH�RI�WKH�8QLWHG�6WDWHV�UHODWLQJ�WR�SXUFKDVHV�PDGH�E\�5HOHDVRUV�

RI�WKH�5HOHDVHG�3DUW�RXWVLGH�RI�WKH�8QLWHG�6WDWHV��DQG�����FODLPV�FRQFHUQLQJ�DQ\�SURGXFW�RWKHU�WKDQ�

WKH�5HOHDVHG�3DUW�� �7KH�5HOHDVRUV�FRYHQDQW�DQG�DJUHH�WKDW�WKH\��DQG�HDFK�RI�WKHP��ZLOO�IRUHYHU�

UHIUDLQ�IURP�LQVWLWXWLQJ��PDLQWDLQLQJ��SURVHFXWLQJ��RU�FRQWLQXLQJ�WR�PDLQWDLQ�RU�SURVHFXWH�DQ\�VXLW��

DFWLRQ��DUELWUDWLRQ�RU�DQ\�RWKHU�SURFHHGLQJ�RI�DQ\�NLQG�RU�FROOHFWLQJ�IURP��VHHNLQJ�WR�UHFRYHU�IURP��

RU�SURFHHGLQJ�DJDLQVW� WKH�5HOHDVHHV� LQ�FRQQHFWLRQ�ZLWK�DQ\�RI� WKH�5HOHDVHG�&ODLPV�XQOHVV� WKLV�

$JUHHPHQW��IRU�DQ\�UHDVRQ��GRHV�QRW�EHFRPH�ILQDO��RU�LV�UHVFLQGHG�RU�RWKHUZLVH�IDLOV�WR�EHFRPH�

HIIHFWLYH��

���� ,Q�DGGLWLRQ�WR�WKH�SURYLVLRQV�RI�3DUDJUDSK����RI�WKLV�$JUHHPHQW��5HOHDVRUV�KHUHE\�

H[SUHVVO\�ZDLYH� DQG� UHOHDVH�� VROHO\�ZLWK� UHVSHFW� WR� WKH�5HOHDVHG�&ODLPV��XSRQ� WKLV�$JUHHPHQW�

EHFRPLQJ�ILQDO��DV�VHW�RXW�LQ�3DUDJUDSK����RI�WKLV�$JUHHPHQW��DQ\�DQG�DOO�SURYLVLRQV��ULJKWV��DQG�

EHQHILWV�� DV� WR� WKHLU� FODLPV� FRQFHUQLQJ� WKH� 5HOHDVHG� 3DUW� FRQIHUUHG� E\� 6HFWLRQ� ����� RI� WKH�

&DOLIRUQLD�&LYLO�&RGH��ZKLFK�VWDWHV��
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RU�E\�DQ\�ODZ�RI�DQ\�VWDWH�RU�WHUULWRU\�RI�WKH�8QLWHG�6WDWHV��RU�SULQFLSOH�RI�FRPPRQ�ODZ��ZKLFK�LV�

VLPLODU��FRPSDUDEOH��RU�HTXLYDOHQW�WR�6HFWLRQ������RI�WKH�&DOLIRUQLD�&LYLO�&RGH���(DFK�5HOHDVRU�

PD\� KHUHDIWHU� GLVFRYHU� IDFWV� RWKHU� WKDQ� RU� GLIIHUHQW� IURP� WKRVH�ZKLFK� KH�� VKH�� RU� LW� NQRZV� RU�

EHOLHYHV� WR�EH� WUXH�ZLWK� UHVSHFW� WR� WKH�FODLPV�ZKLFK�DUH� UHOHDVHG�SXUVXDQW� WR� WKH�SURYLVLRQV�RI�

3DUDJUDSK����RI�WKLV�$JUHHPHQW��EXW�HDFK�5HOHDVRU�KHUHE\�H[SUHVVO\�ZDLYHV�DQG�IXOO\��ILQDOO\��DQG�

IRUHYHU� VHWWOHV� DQG� UHOHDVHV�� XSRQ� WKLV� $JUHHPHQW� EHFRPLQJ� ILQDO�� DQ\� NQRZQ� RU� XQNQRZQ��

VXVSHFWHG�RU�XQVXVSHFWHG��FRQWLQJHQW�RU�QRQ�FRQWLQJHQW�FODLP�WKDW� WKH�'(162�'HIHQGDQWV�DQG�

'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� KDYH� DJUHHG� WR� UHOHDVH� SXUVXDQW� WR� 3DUDJUDSK� ���� ZKHWKHU� RU� QRW�

FRQFHDOHG�RU�KLGGHQ��ZLWKRXW�UHJDUG�WR�WKH�VXEVHTXHQW�GLVFRYHU\�RU�H[LVWHQFH�RI�VXFK�GLIIHUHQW�RU�

DGGLWLRQDO�IDFWV��

'�� 6HWWOHPHQW�$PRXQW�

���� 6XEMHFW�WR�WKH�SURYLVLRQV�KHUHRI��DQG�LQ�IXOO��FRPSOHWH��DQG�ILQDO�VHWWOHPHQW�RI�WKH�

&ROOHFWLYH�$FWLRQV�DV�SURYLGHG�KHUHLQ��WKH�'(162�'HIHQGDQWV�VKDOO�SD\�RU�FDXVH�WR�EH�SDLG�WKH�

7RWDO�6HWWOHPHQW�$PRXQW�RI�86'��������������7KH�'LUHFW�3XUFKDVHU�3ODLQWLII�V��KDYH�DOORFDWHG�

���������RI�WKH�7RWDO�6HWWOHPHQW�$PRXQW�IRU�WKLV�$FWLRQ���7KH�7RWDO�6HWWOHPHQW�$PRXQW�VKDOO�EH�

SDLG� LQ� 8QLWHG� 6WDWHV� 'ROODUV� DV� D� VLQJOH� OXPS�VXP� SD\PHQW� LQWR� DQ� HVFURZ� DFFRXQW� WR� EH�

DGPLQLVWHUHG� LQ� DFFRUGDQFH�ZLWK� WKH� SURYLVLRQV� RI� 3DUDJUDSK� ��� RI� WKLV�$JUHHPHQW� �³'(162�

*HQHUDO�+ROGLQJV�46)´��ZLWKLQ�WKLUW\������GD\V�IROORZLQJ�WKH�ODWHU�RI��L��WKH�GDWH�WKH�FRXUW�JUDQWV�

3UHOLPLQDU\�$SSURYDO�LQ�DOO�RI�WKH�&ROOHFWLYH�$FWLRQV�RU��LL��WKH�GDWH�WKH�'(162�'HIHQGDQWV�DUH�

SURYLGHG�ZLWK�WKH�DFFRXQW�QXPEHU��DFFRXQW�QDPH��DQG�ZLULQJ�LQIRUPDWLRQ�IRU�WKH�'(162�*HQHUDO�
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+ROGLQJV�46)���7KHUHDIWHU��6HWWOHPHQW�&ODVV�&RXQVHO�VKDOO�GLUHFW�WKDW�WKH�6HWWOHPHQW�$PRXQW�EH�

WUDQVIHUUHG�WR�D�VHJUHJDWHG�HVFURZ�DFFRXQW�HVWDEOLVKHG�VSHFLILFDOO\�IRU�WKH�5HOHDVHG�3DUW��³2[\JHQ�

6HQVRUV� (VFURZ� $FFRXQW´��� � 1R� SDUW� RI� WKH� 7RWDO� 6HWWOHPHQW� $PRXQW� SDLG� E\� WKH� '(162�

'HIHQGDQWV�VKDOO�FRQVWLWXWH��QRU�VKDOO�LW�EH�FRQVWUXHG�RU�WUHDWHG�DV�FRQVWLWXWLQJ��D�SD\PHQW�IRU�WUHEOH�

GDPDJHV��ILQHV��SHQDOWLHV��IRUIHLWXUHV��RU�SXQLWLYH�UHFRYHULHV��

(�� 4XDOLILHG�6HWWOHPHQW�)XQG�

���� �D�� 7KH�'(162�*HQHUDO�+ROGLQJV�46)�DQG�2[\JHQ�6HQVRUV�(VFURZ�$FFRXQW�

�FROOHFWLYHO\��³(VFURZ�$FFRXQWV´��ZLOO�EH�HVWDEOLVKHG�DW�+XQWLQJWRQ�1DWLRQDO�%DQN���7KH�(VFURZ�

$FFRXQWV�VKDOO�EH�DGPLQLVWHUHG�XQGHU�WKH�&RXUW¶V�FRQWLQXLQJ�VXSHUYLVLRQ�DQG�FRQWURO���

�D�� $OO�SD\PHQWV�LQWR�WKH�(VFURZ�$FFRXQWV�VKDOO��DW�WKH�GLUHFWLRQ�RI�6HWWOHPHQW�

&ODVV�&RXQVHO��EH�LQYHVWHG�LQ�LQVWUXPHQWV�RU�DFFRXQWV�EDFNHG�E\�WKH�IXOO�IDLWK�DQG�FUHGLW�RI�WKH�

8QLWHG�6WDWHV�*RYHUQPHQW�RU�IXOO\�LQVXUHG�E\�WKH�8QLWHG�6WDWHV�*RYHUQPHQW�RU�DQ�DJHQF\�WKHUHRI��

LQFOXGLQJ�8�6��7UHDVXU\�%LOOV��8�6��7UHDVXU\�0RQH\�0DUNHW�)XQGV��RU�D�EDQN�DFFRXQW�LQVXUHG�E\�

WKH�)HGHUDO�'HSRVLW�,QVXUDQFH�&RUSRUDWLRQ��³)',&´��XS�WR�WKH�JXDUDQWHHG�)',&�OLPLW���$Q\�LQWHUHVW�

RU�LQFRPH�HDUQHG�RQ�DQ\�RI�WKH�IRUHJRLQJ�VKDOO�EHFRPH�SDUW�RI�WKH�6HWWOHPHQW�)XQG���7KH�'(162�

'HIHQGDQWV�VKDOO�KDYH�QR�UHVSRQVLELOLW\�IRU��RU�OLDELOLW\�LQ�FRQQHFWLRQ�ZLWK��WKH�6HWWOHPHQW�)XQG�RU�

(VFURZ�$FFRXQWV��LQFOXGLQJ�WKH�LQYHVWPHQW��DGPLQLVWUDWLRQ��PDLQWHQDQFH��RU�GLVWULEXWLRQ�WKHUHRI���

�E�� 7KH�6HWWOHPHQW� )XQG� KHOG� LQ� WKH�(VFURZ�$FFRXQWV� VKDOO� EH� GHHPHG� DQG�

FRQVLGHUHG�WR�EH�LQ�custodia legis�RI�WKH�&RXUW��DQG�VKDOO�UHPDLQ�VXEMHFW�WR�WKH�MXULVGLFWLRQ�RI�WKH�

&RXUW��XQWLO�VXFK�WLPH�DV�WKH�6HWWOHPHQW�)XQG�VKDOO�EH�GLVWULEXWHG�SXUVXDQW�WR�WKLV�$JUHHPHQW�RU�

IXUWKHU�RUGHU�V��RI�WKH�&RXUW��

�F�� 6XEMHFW�WR�WKH�OLPLWDWLRQ�VHW�IRUWK�LQ�3DUDJUDSK�����UHDVRQDEOH�GLVEXUVHPHQWV�

IRU�H[SHQVHV�DVVRFLDWHG�ZLWK�SURYLGLQJ�QRWLFH�RI�WKH�VHWWOHPHQW�WR�WKH�6HWWOHPHQW�&ODVV��H[SHQVHV�

IRU� PDLQWDLQLQJ� DQG� DGPLQLVWHULQJ� WKH� 6HWWOHPHQW� )XQG�� DQG� WD[HV� DQG� H[SHQVHV� LQFXUUHG� LQ�
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FRQQHFWLRQ�ZLWK�WD[DWLRQ�PDWWHUV�PD\�DOVR�EH�SDLG�ZLWKRXW�DSSURYDO�IURP�WKH�&RXUW�DQG�VKDOO�QRW�

EH�UHIXQGDEOH�WR�WKH�'(162�'HIHQGDQWV�LQ�WKH�HYHQW�WKH�$JUHHPHQW�LV�GLVDSSURYHG��UHVFLQGHG��RU�

RWKHUZLVH�IDLOV�WR�EHFRPH�HIIHFWLYH��WR�WKH�H[WHQW�VXFK�H[SHQVHV�KDYH�DFWXDOO\�EHHQ�H[SHQGHG�RU�

LQFXUUHG���$Q\�UHIXQG�WKDW�EHFRPHV�RZHG�WR�WKH�'(162�'HIHQGDQWV�LI�WKLV�6HWWOHPHQW�GRHV�QRW�

EHFRPH�ILQDO�RU�LV�UHVFLQGHG�RU�RWKHUZLVH�IDLOV�WR�EHFRPH�HIIHFWLYH�PD\�EH�SDLG�RXW�RI�WKH�(VFURZ�

$FFRXQWV�ZLWKRXW�DSSURYDO� IURP�WKH�&RXUW�� �1R�RWKHU�GLVEXUVHPHQW� IURP�RU�GLVWULEXWLRQ�RI� WKH�

6HWWOHPHQW�)XQG�VKDOO�EH�PDGH�ZLWKRXW�SULRU�DSSURYDO�RI�WKH�&RXUW��

�G�� 7KH�(VFURZ�$FFRXQWV�DUH� LQWHQGHG�E\� WKH�SDUWLHV�KHUHWR� WR�EH� WUHDWHG�DV�

³TXDOLILHG�VHWWOHPHQW�IXQG>V@´�ZLWKLQ�WKH�PHDQLQJ�RI�7UHDV��5HJ���������%����DQG�WR�WKDW�HQG�WKH�

SDUWLHV�KHUHWR�VKDOO�FRRSHUDWH�ZLWK�HDFK�RWKHU�DQG�VKDOO�QRW�WDNH�D�SRVLWLRQ�LQ�DQ\�ILOLQJ�RU�EHIRUH�

DQ\�WD[�DXWKRULW\�WKDW�LV�LQFRQVLVWHQW�ZLWK�VXFK�WUHDWPHQW��$W�WKH�UHTXHVW�RI�WKH�'(162�'HIHQGDQWV��

D�³UHODWLRQ�EDFN�HOHFWLRQ´�DV�GHVFULEHG�LQ�7UHDV��5HJ���������%���M��VKDOO�EH�PDGH�VR�DV�WR�HQDEOH�

WKH�(VFURZ�$FFRXQWV�WR�EH�WUHDWHG�DV�TXDOLILHG�VHWWOHPHQW�IXQGV�IURP�WKH�HDUOLHVW�GDWH�SRVVLEOH��

DQG�6HWWOHPHQW�&ODVV�&RXQVHO�VKDOO�WDNH�DOO�DFWLRQV�DV�PD\�EH�QHFHVVDU\�RU�DSSURSULDWH�WR�WKLV�HQG��

$W�WKH�GLUHFWLRQ�RI�6HWWOHPHQW�&ODVV�&RXQVHO��WD[HV�RU�HVWLPDWHG�WD[HV�VKDOO�EH�SDLG�RQ�DQ\�LQFRPH�

HDUQHG�RQ�WKH�IXQGV�LQ�WKH�(VFURZ�$FFRXQWV��ZKHWKHU�RU�QRW�ILQDO�DSSURYDO�KDV�RFFXUUHG��,Q�WKH�

HYHQW� IHGHUDO� RU� VWDWH� LQFRPH� WD[� OLDELOLW\� LV� ILQDOO\� DVVHVVHG� DJDLQVW� DQG� SDLG� E\� WKH�'(162�

'HIHQGDQWV�DV�D�UHVXOW�RI�DQ\�LQFRPH�HDUQHG�RQ�WKH�IXQGV�LQ�WKH�(VFURZ�$FFRXQWV��WKH�'(162�

'HIHQGDQWV� VKDOO� EH� HQWLWOHG� WR� UHLPEXUVHPHQW� RI� VXFK� SD\PHQW� IURP� WKH� IXQGV� LQ� WKH�(VFURZ�

$FFRXQWV�DIWHU�DSSURYDO�RI�WKH�&RXUW�DQG�ZKHWKHU�RU�QRW�ILQDO�DSSURYDO�KDV�RFFXUUHG��7KH�'(162�

'HIHQGDQWV�ZLOO�XVH�UHDVRQDEOH�HIIRUWV� WR�UHVLVW�DQ\�VXFK�DVVHVVPHQW�RU�SD\PHQW��([FHSW�DV�VHW�

IRUWK�LQ�WKLV�3DUDJUDSK��WKH�'(162�'HIHQGDQWV�DQG�DQ\�5HOHDVHH��DQG�WKHLU�UHVSHFWLYH�FRXQVHO��

VKDOO�KDYH�QR�UHVSRQVLELOLW\�WR�PDNH�DQ\�WD[�ILOLQJV�UHODWHG�WR�WKH�6HWWOHPHQW�)XQG�RU�WR�SD\�DQ\�



�  

�������

WD[HV�RU�WD[�H[SHQVHV�ZLWK�UHVSHFW�WKHUHWR��DQG�QHLWKHU�WKH�'(162�'HIHQGDQWV�QRU�DQ\�5HOHDVHH�

QRU� WKHLU� UHVSHFWLYH� FRXQVHO� VKDOO� KDYH� DQ\� OLDELOLW\� RU� UHVSRQVLELOLW\� IRU� WKH� WD[HV�RU� H[SHQVHV�

LQFXUUHG�LQ�FRQQHFWLRQ�ZLWK�WD[DWLRQ�PDWWHUV����

�H�� ,I� WKLV�$JUHHPHQW�GRHV�QRW� UHFHLYH�)LQDO�&RXUW�$SSURYDO�� LQFOXGLQJ�ILQDO�

DSSURYDO�RI�WKH�6HWWOHPHQW�&ODVV�DV�GHILQHG�LQ�3DUDJUDSK�����LI�WKH�$FWLRQ�LV�QRW�FHUWLILHG�DV�D�FODVV�

DFWLRQ�IRU�VHWWOHPHQW�SXUSRVHV��RU�LI�WKH�6HWWOHPHQW�$JUHHPHQW�LV�UHVFLQGHG�RU�WHUPLQDWHG�SXUVXDQW�

WR�3DUDJUDSKV���±����WKHQ�DOO�DPRXQWV�SDLG�E\�WKH�'(162�'HIHQGDQWV�LQWR�WKH�6HWWOHPHQW�)XQG�

�QHW�RI�FRVWV�SURSHUO\�H[SHQGHG�RU�LQFXUUHG�LQ�DFFRUGDQFH�ZLWK�WKLV�3DUDJUDSK�����3DUDJUDSK����

DQG�3DUDJUDSK�����VKDOO�EH�UHWXUQHG�WR�WKH�'(162�'HIHQGDQWV�IURP�WKH�(VFURZ�$FFRXQWV�DORQJ�

ZLWK�DQ\� LQWHUHVW� DFFUXHG� WKHUHRQ�ZLWKLQ� WKLUW\� �����FDOHQGDU�GD\V�RI� WKH�GHQLDO�RI�)LQDO�&RXUW�

$SSURYDO�RI� WKH�$JUHHPHQW�DQG�RU� WKH�6HWWOHPHQW�&ODVV�RU� WKH�UHVFLVVLRQ�RU� WHUPLQDWLRQ�RI� WKLV�

$JUHHPHQW��DV�WKH�FDVH�PD\�EH��

)�� ([FOXVLRQV�

���� 6XEMHFW� WR� &RXUW� DSSURYDO�� DQ\� SHUVRQ� RU� HQWLW\� VHHNLQJ� H[FOXVLRQ� IURP� WKH�

6HWWOHPHQW�&ODVV�PXVW�VXEPLW�D�ZULWWHQ�UHTXHVW�IRU�H[FOXVLRQ�E\�WKH�2SW�2XW�'HDGOLQH���$Q\�SHUVRQ�

RU�HQWLW\�WKDW�WLPHO\�DQG�YDOLGO\�VXEPLWV�VXFK�D�UHTXHVW�VKDOO�EH�H[FOXGHG�IURP�WKH�6HWWOHPHQW�&ODVV�

DQG� VKDOO� KDYH� QR� ULJKWV� ZLWK� UHVSHFW� WR� WKLV� VHWWOHPHQW�� � 7KH� '(162�'HIHQGDQWV� DQG� RWKHU�

5HOHDVHHV�UHVHUYH�DOO�RI�WKHLU�OHJDO�ULJKWV�DQG�GHIHQVHV�WKH\�PD\�KDYH�IRU�FODLPV�RI�DQ\�SHUVRQ�RU�

HQWLW\� H[FOXGHG� IURP� WKH� 6HWWOHPHQW�&ODVV�� LQFOXGLQJ� DQ\� OHJDO� ULJKWV� DQG� GHIHQVHV� UHODWLQJ� WR�

ZKHWKHU�DQ\�H[FOXGHG�PHPEHU�RI�WKH�6HWWOHPHQW�&ODVV�LV�D�GLUHFW�SXUFKDVHU�RI�WKH�5HOHDVHG�3DUW�

RU�KDV�VWDQGLQJ�WR�EULQJ�DQ\�FODLP�DJDLQVW�WKH�'(162�'HIHQGDQWV�DQG�RU�WKH�RWKHU�5HOHDVHHV��

�D�� 6XEMHFW�WR�&RXUW�DSSURYDO��WKH�ZULWWHQ�UHTXHVW�IRU�H[FOXVLRQ�PXVW�VWDWH�WKH�

IXOO�QDPH��VWUHHW�DGGUHVV��DQG�WHOHSKRQH�QXPEHU�RI�WKH�SHUVRQ�RU�HQWLW\�VHHNLQJ�H[FOXVLRQ�IURP�WKH�

6HWWOHPHQW�&ODVV���6XEMHFW�WR�&RXUW�DSSURYDO��D�UHTXHVW�IRU�H[FOXVLRQ�WKDW�GRHV�QRW�FRPSO\�ZLWK�DOO�
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RI�WKH�SURYLVLRQV�VHW�IRUWK�LQ�WKH�FODVV�QRWLFH�ZLOO�EH�LQYDOLG��DQG�WKH�SHUVRQ�V��RU�HQWLW\�LHV��VHUYLQJ�

WKH� LQYDOLG� UHTXHVW� VKDOO� EH� GHHPHG� 6HWWOHPHQW� &ODVV� 0HPEHU�V�� DQG� VKDOO� EH� ERXQG� E\� WKLV�

$JUHHPHQW�XSRQ�)LQDO�&RXUW�$SSURYDO����

�E�� 6HWWOHPHQW�&ODVV�&RXQVHO�VKDOO�SURYLGH�WKH�'(162�'HIHQGDQWV�ZLWKLQ�WHQ�

�����GD\V�RI�WKH�2SW�2XW�'HDGOLQH�FRSLHV�RI�DOO�RSW�RXW�UHTXHVWV�LW�UHFHLYHV����

�F�� 7KH� '(162� 'HIHQGDQWV� RU� 6HWWOHPHQW� &ODVV� &RXQVHO� PD\� GLVSXWH� DQ�

H[FOXVLRQ� UHTXHVW�� DQG� WKH� SDUWLHV� VKDOO�� LI� SRVVLEOH�� UHVROYH� WKH� GLVSXWHG� H[FOXVLRQ� UHTXHVW� E\�

DJUHHPHQW�DQG�VKDOO�LQIRUP�WKH�&RXUW�RI�WKHLU�SRVLWLRQ��DQG��LI�QHFHVVDU\��REWDLQ�D�UXOLQJ�WKHUHRQ�

ZLWKLQ�WKLUW\������GD\V�RI�WKH�2SW�2XW�'HDGOLQH��

*�� 3D\PHQW�RI�([SHQVHV�

���� 7KH�'(162�'HIHQGDQWV�DJUHH�WR�SHUPLW�D�UHDVRQDEOH�SRUWLRQ��EXW�QRW�PRUH�WKDQ�

���� RI� WKH� 7RWDO� 6HWWOHPHQW� $PRXQW� �ZKLFK� OLPLWDWLRQ� LV� HIIHFWLYH� XS� XQWLO� WKH� GDWH� RI� ILQDO�

DSSURYDO� RI� WKH�&ROOHFWLYH� 6HWWOHPHQW�$JUHHPHQWV�� WRZDUG� WKH� FRVW� RI� SURYLGLQJ� QRWLFH� WR� WKH�

6HWWOHPHQW� &ODVVHV� DQG� WKH� FRVWV� RI� DGPLQLVWUDWLRQ� RI� WKH� 6HWWOHPHQW� )XQGV� LQ� WKH� &ROOHFWLYH�

$FWLRQV���7KLV�����PD[LPXP�LV�WKH�FXPXODWLYH�WRWDO�IRU�WKH�&ROOHFWLYH�6HWWOHPHQW�$JUHHPHQWV�

DQG�GRHV�QRW�DSSO\�WR�HDFK�VHWWOHPHQW�DJUHHPHQW�LQGLYLGXDOO\���,Q�WKH�HYHQW�WKDW�RQH�RU�PRUH�RI�WKH�

&ROOHFWLYH�6HWWOHPHQW�$JUHHPHQWV�GRHV�QRW�EHFRPH�ILQDO�RU�LV�WHUPLQDWHG��WKH�����PD[LPXP�ZLOO�

EH�UHGXFHG�SUR�UDWD�DQG�GHWHUPLQHG�VXEMHFW�WR�D�PHHW�DQG�FRQIHU�EHWZHHQ�WKH�'(162�'HIHQGDQWV�

DQG�6HWWOHPHQW�&ODVV�&RXQVHO���7R�WKH�H[WHQW�VXFK�H[SHQVHV�KDYH�EHHQ�DFWXDOO\�LQFXUUHG�RU�SDLG�

IRU�QRWLFH�DQG�DGPLQLVWUDWLRQ�FRVWV��WKRVH�QRWLFH�DQG�DGPLQLVWUDWLRQ�H[SHQVHV��XS�WR�WKH�PD[LPXP�

RI�����RI� WKH�7RWDO�6HWWOHPHQW�$PRXQW��DUH�QRW� UHFRXSDEOH�E\� WKH�'(162�'HIHQGDQWV� LI� WKLV�

VHWWOHPHQW�GRHV�QRW�EHFRPH�ILQDO�RU�LV�WHUPLQDWHG���2WKHU�WKDQ�DV�VHW�IRUWK�LQ�WKLV�3DUDJUDSK�DQG�

3DUDJUDSK�����ERWK�ZLWK�UHJDUG�WR�FRVWV�DQG�H[SHQVHV�WKDW�PD\�EH�SDLG�VROHO\�IURP�WKH�6HWWOHPHQW�

)XQG���WKH�'(162�'HIHQGDQWV�VKDOO�QRW�EH�OLDEOH�IRU�DQ\�RI�WKH�FRVWV�RU�H[SHQVHV�RI�WKH�OLWLJDWLRQ�
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RI�WKLV�$FWLRQ��LQFOXGLQJ�DWWRUQH\V¶�IHHV��IHHV�DQG�H[SHQVHV�RI�H[SHUW�ZLWQHVVHV�DQG�FRQVXOWDQWV��

DQG�FRVWV�DQG�H[SHQVHV�DVVRFLDWHG�ZLWK�GLVFRYHU\��PRWLRQ�SUDFWLFH��KHDULQJV�EHIRUH�WKH�&RXUW�RU�

6SHFLDO� 0DVWHU�� DSSHDOV�� WULDOV�� RU� WKH� QHJRWLDWLRQ� RI� VHWWOHPHQWV�� RU� IRU� 6HWWOHPHQW� &ODVV�

DGPLQLVWUDWLRQ�DQG�FRVWV��

���� :LWKLQ� WKLUW\� ����� GD\V� RI� 3UHOLPLQDU\� $SSURYDO�� WKH� '(162� 'HIHQGDQWV� ZLOO�

VXSSO\�WR�6HWWOHPHQW�&ODVV�&RXQVHO�WKH�QDPHV�DQG�DGGUHVVHV�RI�SXWDWLYH�6HWWOHPHQW�&ODVV�0HPEHUV�

WR�ZKRP�WKH\�KDYH�VROG�WKH�5HOHDVHG�3DUW�GXULQJ�WKH�6HWWOHPHQW�&ODVV�3HULRG��WR�WKH�H[WHQW�WKH\�

DUH� LGHQWLILDEOH� WKURXJK� UHDVRQDEOH� HIIRUWV�� � 3XUVXDQW� WR� WKH�2UGHU�*UDQWLQJ�'LUHFW� 3XUFKDVHU�

3ODLQWLIIV¶� 0RWLRQ� WR� 'LUHFW� 'HIHQGDQWV� WR� ,GHQWLI\� 6HWWOHPHQW� &ODVV�0HPEHUV� IRU�0DLOLQJ�

1RWLFH�RI�)XWXUH�6HWWOHPHQWV�������FY�������02%�0.0��(&)��1R�������$XJXVW������������

WKH�'(162�'HIHQGDQWV�JUDQW�SHUPLVVLRQ� WR�6HWWOHPHQW�&ODVV�&RXQVHO� WR�H�PDLO�QRQ�VHWWOLQJ�

'HIHQGDQWV��QRWLI\LQJ�WKHP�RI�WKH�H[LVWHQFH�RI�D�VHWWOHPHQW�DQG�UHTXHVWLQJ�IURP�QRQ�VHWWOLQJ�

'HIHQGDQWV�WR�WKH�H[WHQW�QRW�SUHYLRXVO\�SURYLGHG�WR�6HWWOHPHQW�&ODVV�&RXQVHO�WKH�QDPHV�DQG�

DGGUHVVHV�RI�DOO�SHUVRQV�RU�HQWLWLHV�ZKR�GLUHFWO\�SXUFKDVHG�WKH�5HOHDVHG�3DUW�LQ�WKH�8QLWHG�6WDWHV�

IURP�DQ\�QRQ�VHWWOLQJ�'HIHQGDQW�V��RU�WKHLU�DIILOLDWH�V��GXULQJ�WKH�6HWWOHPHQW�&ODVV�SHULRG��

+�� 7KH�6HWWOHPHQW�)XQG�

���� 5HOHDVRUV�VKDOO�ORRN�VROHO\�WR�WKH�6HWWOHPHQW�)XQG�IRU�VHWWOHPHQW�DQG�VDWLVIDFWLRQ�RI�

DOO�5HOHDVHG�&ODLPV�DJDLQVW�WKH�'(162�'HIHQGDQWV�DQG�WKH�5HOHDVHHV��DQG�VKDOO�KDYH�QR�RWKHU�

UHFRYHU\�DJDLQVW�WKH�'(162�'HIHQGDQWV�RU�DQ\�RWKHU�5HOHDVHH�IRU�DQ\�5HOHDVHG�&ODLPV��

���� $IWHU� WKLV� $JUHHPHQW� EHFRPHV� ILQDO� ZLWKLQ� WKH� PHDQLQJ� RI� 3DUDJUDSK� ���� WKH�

6HWWOHPHQW�)XQG�VKDOO�EH�GLVWULEXWHG�LQ�DFFRUGDQFH�ZLWK�SODQV�WR�EH�VXEPLWWHG�WR�WKH�&RXUW�DW�WKH�

DSSURSULDWH�WLPH�E\�6HWWOHPHQW�&ODVV�&RXQVHO��VXEMHFW�WR�DSSURYDO�E\�WKH�&RXUW���,Q�QR�HYHQW�VKDOO�

DQ\�5HOHDVHH�KDYH�DQ\�UHVSRQVLELOLW\��ILQDQFLDO�REOLJDWLRQ��RU�OLDELOLW\�ZKDWVRHYHU�ZLWK�UHVSHFW�WR�

WKH� LQYHVWPHQW�� GLVWULEXWLRQ�� RU� DGPLQLVWUDWLRQ� RI� WKH�6HWWOHPHQW�)XQG�� LQFOXGLQJ� WKH� FRVWV� DQG�
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H[SHQVHV� RI� VXFK� LQYHVWPHQW�� GLVWULEXWLRQ�� DQG� DGPLQLVWUDWLRQ�� H[FHSW� DV� H[SUHVVO\� RWKHUZLVH�

SURYLGHG�LQ�3DUDJUDSKV����DQG�����ERWK�FRQFHUQLQJ�SD\PHQWV�PDGH�VROHO\�RXW�RI�WKH�6HWWOHPHQW�

)XQG���

���� 'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�6HWWOHPHQW�&ODVV�&RXQVHO�VKDOO�EH�UHLPEXUVHG�DQG�

LQGHPQLILHG�VROHO\�RXW�RI�WKH�6HWWOHPHQW�)XQG�IRU�WKHLU�H[SHQVHV�DQG�FRVWV��DV�SURYLGHG�E\�&RXUW�

RUGHU� DQG� WKH� SURYLVLRQV� RI� 3DUDJUDSKV� ���� ���� DQG� ���� � 7KH� '(162� 'HIHQGDQWV� DQG� RWKHU�

5HOHDVHHV�VKDOO�QRW�EH�OLDEOH�IRU�DQ\�FRVWV��IHHV��RU�H[SHQVHV�RI�DQ\�RI�'LUHFW�3XUFKDVHU�3ODLQWLII�V�¶�

RU� WKH� 6HWWOHPHQW� &ODVV¶V� UHVSHFWLYH� DWWRUQH\V�� H[SHUWV�� DGYLVRUV�� DJHQWV�� RU� UHSUHVHQWDWLYHV���

,QVWHDG��DOO�VXFK�FRVWV��IHHV��DQG�H[SHQVHV�DV�DSSURYHG�E\�WKH�&RXUW��RU�DXWKRUL]HG�E\�3DUDJUDSKV�

���DQG�����VKDOO�EH�SDLG�RXW�RI�WKH�6HWWOHPHQW�)XQG��

,�� 6HWWOHPHQW�&ODVV�&RXQVHO¶V�$WWRUQH\V¶�)HHV��5HLPEXUVHPHQW�RI�([SHQVHV��DQG�,QFHQWLYH�
$ZDUGV�IRU�&ODVV�5HSUHVHQWDWLYHV�

���� �D�� 6XEMHFW� WR� &RXUW� DSSURYDO�� 'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� DQG� 6HWWOHPHQW�

&ODVV�&RXQVHO�VKDOO�EH�UHLPEXUVHG�DQG�SDLG�VROHO\�RXW�RI�WKH�6HWWOHPHQW�)XQG�IRU�DOO�SDVW��FXUUHQW��

RU�IXWXUH�OLWLJDWLRQ�FRVWV�DQG�H[SHQVHV�DQG�DQ\�DZDUG�RI�DWWRUQH\V¶�IHHV�LQFXUUHG�LQ�FRQQHFWLRQ�ZLWK�

WKLV�$FWLRQ���$WWRUQH\V¶�IHHV�DQG�FRVWV�DQG�H[SHQVHV�DZDUGHG�E\�WKH�&RXUW�VKDOO�EH�SD\DEOH�IURP�

WKH� 6HWWOHPHQW� )XQG� XSRQ� DZDUG�� QRWZLWKVWDQGLQJ� WKH� H[LVWHQFH� RI� DQ\� WLPHO\� ILOHG� REMHFWLRQV�

WKHUHWR��RU�SRWHQWLDO�DSSHDO�WKHUHIURP��RU�FROODWHUDO�DWWDFN�RQ�WKH�VHWWOHPHQW�RU�DQ\�SDUW�WKHUHRI��

VXEMHFW�WR�6HWWOHPHQW�&ODVV�&RXQVHO¶V�REOLJDWLRQ�WR�PDNH�DSSURSULDWH�UHIXQGV�RU�UHSD\PHQWV�WR�WKH�

6HWWOHPHQW�)XQG�ZLWK�LQWHUHVW��LI�DQG�ZKHQ��DV�D�UHVXOW�RI�DQ\�DSSHDO�DQG�RU�IXUWKHU�SURFHHGLQJV�RQ�

UHPDQG��RU�VXFFHVVIXO�FROODWHUDO�DWWDFN��WKH�IHH�RU�DZDUG�RI�FRVWV�RU�H[SHQVHV�LV�UHGXFHG�RU�UHYHUVHG��

RU� LQ� WKH� HYHQW� WKLV�$JUHHPHQW� LV� UHVFLQGHG� RU� WHUPLQDWHG� SXUVXDQW� WR� 3DUDJUDSKV� ��±���� �$Q�

LQFHQWLYH�DZDUG�WR�WKH�'LUHFW�3XUFKDVHU�3ODLQWLII�V���LI�DSSURYHG�E\�WKH�&RXUW��ZLOO�DOVR�EH�SDLG�
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VROHO\�RXW�RI�WKH�6HWWOHPHQW�)XQG���1R�VXFK�LQFHQWLYH�DZDUG�ZLOO�EH�SDLG�XQWLO�DIWHU�)LQDO�&RXUW�

$SSURYDO��

�D�� ,Q� VHHNLQJ� )LQDO� &RXUW� $SSURYDO� RI� WKLV� $JUHHPHQW�� 6HWWOHPHQW� &ODVV�

&RXQVHO�PD\�DSSO\�WR�WKH�&RXUW�IRU�WKH�IROORZLQJ�SD\PHQWV���L��DQ�DZDUG�RI�DWWRUQH\V¶�IHHV���LL��

UHLPEXUVHPHQW� RI� UHDVRQDEOH� H[SHQVHV� DQG� FRVWV� LQFXUUHG� LQ� FRQQHFWLRQ� ZLWK� SURVHFXWLQJ� WKH�

$FWLRQ��DQG��LLL��LQFHQWLYH�DZDUGV�IRU�'LUHFW�3XUFKDVHU�3ODLQWLII�V���SOXV�LQWHUHVW�RQ�VXFK�DWWRUQH\V¶�

IHHV��FRVWV��DQG�H[SHQVHV�DW�WKH�VDPH�UDWH�DQG�IRU�WKH�VDPH�SHULRG�DV�HDUQHG�E\�WKH�6HWWOHPHQW�)XQG�

�XQWLO�SDLG���DV�PD\�EH�DZDUGHG�E\�WKH�&RXUW���6HWWOHPHQW�&ODVV�&RXQVHO�UHVHUYHV�WKH�ULJKW�WR�PDNH�

DGGLWLRQDO�DSSOLFDWLRQV�IRU�&RXUW�DSSURYDO�RI�IHHV�DQG�H[SHQVHV�LQFXUUHG�DQG�UHDVRQDEOH�LQFHQWLYH�

DZDUGV���,Q�QR�HYHQW�VKDOO�5HOHDVHHV�EH�UHVSRQVLEOH�WR�SD\�DQ\�IHHV��H[SHQVHV��RU�LQFHQWLYH�DZDUGV��

�E�� 7KH�SURFHGXUH�IRU�DQG�WKH�DOORZDQFH�RU�GLVDOORZDQFH�E\�WKH�&RXUW�RI�WKH�

DSSOLFDWLRQ�E\�6HWWOHPHQW�&ODVV�&RXQVHO�IRU�DWWRUQH\V¶�IHHV��FRVWV��H[SHQVHV��RU�LQFHQWLYH�DZDUGV�

IRU�FODVV�UHSUHVHQWDWLYHV�WR�EH�SDLG�RXW�RI�WKH�6HWWOHPHQW�)XQG�DUH�QRW�SDUW�RI�WKLV�$JUHHPHQW��DQG�

DUH� WR� EH� FRQVLGHUHG� E\� WKH� &RXUW� VHSDUDWHO\� IURP� WKH� &RXUW¶V� FRQVLGHUDWLRQ� RI� WKH� IDLUQHVV��

UHDVRQDEOHQHVV��DQG�DGHTXDF\�RI�WKH�VHWWOHPHQW��DQG�DQ\�RUGHU�RU�SURFHHGLQJ�UHODWLQJ�WR�DQ\�IHH�

DQG�H[SHQVH�DSSOLFDWLRQ��RU�DQ\�DSSHDO�IURP�DQ\�VXFK�RUGHU��VKDOO�QRW�RSHUDWH�WR�WHUPLQDWH�RU�FDQFHO�

WKLV�$JUHHPHQW��RU�DIIHFW�RU�GHOD\�WKH�ILQDOLW\�RI�WKH�MXGJPHQW�DSSURYLQJ�WKH�VHWWOHPHQW��

�F�� 2WKHU�WKDQ�WR�SD\�WKH�6HWWOHPHQW�$PRXQW��DV�SURYLGHG�KHUHLQ��QHLWKHU�WKH�

'(162�'HIHQGDQWV�QRU�DQ\�RWKHU�5HOHDVHH� VKDOO�KDYH�DQ\� UHVSRQVLELOLW\� IRU��RU� LQWHUHVW� LQ��RU�

OLDELOLW\�ZKDWVRHYHU�ZLWK�UHVSHFW�WR�DQ\�SD\PHQW�WR�DQ\�6HWWOHPHQW�&ODVV�&RXQVHO�DQG�RU�'LUHFW�

3XUFKDVHU�3ODLQWLII�V��DQG�RU�6HWWOHPHQW�&ODVV�0HPEHU�DQG�RU�DQ\�RWKHU�SHUVRQ�ZKR�PD\�DVVHUW�

VRPH�FODLP�WKHUHWR�RI�DQ\�DZDUG�RI�IHHV�DQG�H[SHQVHV�LQ�WKH�$FWLRQ��
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�G�� 1HLWKHU� WKH� '(162� 'HIHQGDQWV� QRU� DQ\� RWKHU� 5HOHDVHH� VKDOO� KDYH� DQ\�

UHVSRQVLELOLW\�IRU��RU�LQWHUHVW�LQ��RU�OLDELOLW\�ZKDWVRHYHU�ZLWK�UHVSHFW�WR�WKH�DOORFDWLRQ�DPRQJ�DQ\�

6HWWOHPHQW�&ODVV�&RXQVHO�DQG�RU�'LUHFW�3XUFKDVHU�3ODLQWLII�V��RU�DQ\�RWKHU�SHUVRQ�ZKR�PD\�DVVHUW�

VRPH�FODLP�WKHUHWR�RI�DQ\�IHHV�DQG�H[SHQVHV�WKDW�WKH�&RXUW�PD\�DZDUG�LQ�WKH�$FWLRQ��

-�� &RRSHUDWLRQ�

���� ,Q�UHWXUQ�IRU�WKH�UHOHDVH�DQG�GLVFKDUJH�SURYLGHG�KHUHLQ��LQ�DGGLWLRQ�WR�WKH�6HWWOHPHQW�

$PRXQW�WKH\�ZLOO�SD\�DV�SURYLGHG�LQ�WKLV�$JUHHPHQW��WKH�'(162�'HIHQGDQWV�DJUHH�WR�SURYLGH�

VXEVWDQWLDO�FRRSHUDWLRQ�WR�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DV�VHW�IRUWK�LQ�$SSHQGL[�$�DQG�WKLV�6HFWLRQ�

-� �³&RRSHUDWLRQ´��� � $SSHQGL[� $� LV� DOVR� LQFRUSRUDWHG� LQWR� HDFK� DQG� DOO� &ROOHFWLYH� 6HWWOHPHQW�

$JUHHPHQWV�DQG�LW�LV�DJUHHG�WKDW�WKH�REOLJDWLRQV�VHW�IRUWK�LQ�$SSHQGL[�$�ZLOO�EH�DGMXVWHG�DV�VHW�

IRUWK�WKHUHLQ�LI�WKH�&RXUW�GRHV�QRW�DSSURYH�WKLV�$JUHHPHQW�RU�VRPH�RU�DOO�RI�WKH�RWKHU�&ROOHFWLYH�

6HWWOHPHQW�$JUHHPHQWV��

���� 7KH�'(162�'HIHQGDQWV�DQG�RWKHU�5HOHDVHHV�QHHG�QRW�UHVSRQG�WR�IRUPDO�GLVFRYHU\�

UHTXHVWV�IURP�'LUHFW�3XUFKDVHU�3ODLQWLII�V���SURGXFH�GRFXPHQWV�RU�RWKHU�GLVFRYHU\�LQ�WKH�$FWLRQ��

RU�RWKHUZLVH�SDUWLFLSDWH�LQ�WKH�$FWLRQ�GXULQJ�WKH�SHQGHQF\�RI�WKLV�$JUHHPHQW��ZLWK�WKH�H[FHSWLRQ�

RI�WKH�&RRSHUDWLRQ�SURYLVLRQV�VHW�IRUWK�LQ�$SSHQGL[�$���2WKHU�WKDQ�WR�HQIRUFH�WKH�WHUPV�RI�WKLV�

$JUHHPHQW��QHLWKHU� WKH�'(162�'HIHQGDQWV�QRU�'LUHFW�3XUFKDVHU�3ODLQWLII�V��VKDOO� ILOH�PRWLRQV�

DJDLQVW�WKH�RWKHU��LQ�WKH�$FWLRQ��GXULQJ�WKH�SHQGHQF\�RI�WKLV�$JUHHPHQW���

.�� 5HVFLVVLRQ�

���� ,I� HLWKHU� RI� WKH� UHTXLUHPHQWV� LQ� VXESDUWV� �L�� DQG� �LL�� RI� 3DUDJUDSK� ��� RI� WKLV�

$JUHHPHQW�IDLO�WR�EH�PHW��RU�LI�WKH�&RXUW�UHIXVHV�WR�HQWHU�3UHOLPLQDU\�$SSURYDO�RU�RWKHUZLVH�UHIXVHV�

WR�DSSURYH�WKLV�$JUHHPHQW�RU�DQ\�SDUW�KHUHRI��WKHQ�WKH�'(162�'HIHQGDQWV�DQG�'LUHFW�3XUFKDVHU�

3ODLQWLII�V�� VKDOO�HDFK�� LQ� WKHLU� VROH�GLVFUHWLRQ��KDYH� WKH�RSWLRQ� WR� UHVFLQG� WKLV�$JUHHPHQW� LQ� LWV�
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HQWLUHW\���:ULWWHQ�QRWLFH�RI�WKH�H[HUFLVH�RI�DQ\�VXFK�ULJKW�WR�UHVFLQG�VKDOO�EH�PDGH�DFFRUGLQJ�WR�WKH�

WHUPV�RI�3DUDJUDSK�����

���� $�PRGLILFDWLRQ�RU�UHYHUVDO�RQ�DSSHDO�RI�DQ\�DPRXQW�RI�6HWWOHPHQW�&ODVV�&RXQVHO¶V�

IHHV�DQG�H[SHQVHV�RU�DQ\�LQFHQWLYH�DZDUG�DZDUGHG�E\�WKH�&RXUW�RXW�RI�WKH�6HWWOHPHQW�)XQG�VKDOO�

QRW�EH�GHHPHG�D�EDVLV�WR�UHVFLQG�WKLV�$JUHHPHQW��

���� ,Q� WKH�HYHQW� WKDW� WKLV�$JUHHPHQW�GRHV�QRW� UHFHLYH�)LQDO�&RXUW�$SSURYDO��RU� WKLV�

$JUHHPHQW�RWKHUZLVH�LV�UHVFLQGHG�RU�WHUPLQDWHG�E\�HLWKHU�SDUW\�XQGHU�DQ\�SURYLVLRQ�KHUHLQ��WKHQ��

�L��WKLV�$JUHHPHQW�VKDOO�EH�RI�QR�IRUFH�RU�HIIHFW��H[FHSW�DV�H[SUHVVO\�SURYLGHG�LQ�WKLV�$JUHHPHQW��

�LL��DQ\�DQG�DOO�SDUWV�RI�WKH�6HWWOHPHQW�)XQG�RQ�GHSRVLW�LQ�WKH�(VFURZ�$FFRXQWV��LQFOXGLQJ�LQWHUHVW�

DQG�RU� LQFRPH�HDUQHG�WKHUHRQ��VKDOO�EH�UHWXUQHG�IRUWKZLWK�WR� WKH�'(162�'HIHQGDQWV� OHVV�RQO\�

GLVEXUVHPHQWV�PDGH��RU�WKH�DPRXQW�RI�REOLJDWLRQV�LQFXUUHG��LQ�DFFRUGDQFH�ZLWK�3DUDJUDSKV����DQG�

���RI�WKLV�$JUHHPHQW��DQG��LLL��WKH�'(162�'HIHQGDQWV�VKDOO�EH�HQWLWOHG�WR�DQ\�WD[�UHIXQGV�RZLQJ�

WR�WKH�6HWWOHPHQW�)XQG���$W�WKH�UHTXHVW�RI�WKH�'(162�'HIHQGDQWV��6HWWOHPHQW�&ODVV�&RXQVHO�VKDOO�

ILOH�FODLPV�IRU�DQ\�WD[�UHIXQGV�RZHG�WR�WKH�6HWWOHPHQW�)XQG�DQG�SD\�WKH�SURFHHGV��DIWHU�GHGXFWLRQ�

RI� DQ\� IHHV� DQG� H[SHQVHV� LQFXUUHG� ZLWK� ILOLQJ� VXFK� FODLPV� IRU� WD[� UHIXQGV�� WR� WKH� '(162�

'HIHQGDQWV�� �7KH�'(162�'HIHQGDQWV� H[SUHVVO\� UHVHUYH� DOO� RI� WKHLU� ULJKWV� DQG�GHIHQVHV� LI� WKLV�

$JUHHPHQW�GRHV�QRW�UHFHLYH�)LQDO�&RXUW�$SSURYDO�RU�LV�RWKHUZLVH�WHUPLQDWHG�RU�UHVFLQGHG���

���� )XUWKHU��DQG�LQ�DQ\�HYHQW��'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV�

DJUHH� WKDW� WKLV� $JUHHPHQW�� ZKHWKHU� RU� QRW� LW� UHFHLYHV� )LQDO� &RXUW� $SSURYDO� RU� LV� RWKHUZLVH�

WHUPLQDWHG�RU�UHVFLQGHG�E\�HLWKHU�SDUW\�XQGHU�DQ\�SURYLVLRQ�KHUHLQ��DQG�DQ\�DQG�DOO�QHJRWLDWLRQV��

'RFXPHQWV��DQG�GLVFXVVLRQV�DVVRFLDWHG�ZLWK�LW��VKDOO�QRW�EH�GHHPHG�RU�FRQVWUXHG�WR�EH�DQ�DGPLVVLRQ�

RU�HYLGHQFH�RI��L��DQ\�YLRODWLRQ�RI�DQ\�VWDWXWH�RU�ODZ�RU�RI�DQ\�OLDELOLW\�RU�ZURQJGRLQJ�ZKDWVRHYHU�

E\� WKH� '(162� 'HIHQGDQWV� RU� DQ\� RWKHU� 5HOHDVHHV�� RU� �LL�� WKH� WUXWK� RI� DQ\� RI� WKH� FODLPV� RU�
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DOOHJDWLRQV� FRQWDLQHG� LQ� WKH� &RPSODLQW� RU� DQ\� RWKHU� SOHDGLQJ� ILOHG� LQ� WKH� 0'/� 3URFHHGLQJ���

(YLGHQFH�GHULYHG�IURP�WKLV�$JUHHPHQW��DQG�DQ\�DQG�DOO�QHJRWLDWLRQV��'RFXPHQWV��DQG�GLVFXVVLRQV�

DVVRFLDWHG�ZLWK�LW�VKDOO�QRW�EH�GLVFRYHUDEOH�RU�XVHG�LQ�DQ\�ZD\��ZKHWKHU�LQ�WKH�$FWLRQ�RU�LQ�DQ\�

RWKHU�DFWLRQ�RU�SURFHHGLQJ��DJDLQVW�WKH�'(162�'HIHQGDQWV�RU�RWKHU�5HOHDVHHV��H[FHSW�WR�HQIRUFH�

WKLV�$JUHHPHQW���

/�� 0LVFHOODQHRXV�

���� 7KLV�$JUHHPHQW�VKDOO�EH�FRQVWUXHG�DQG�LQWHUSUHWHG�WR�HIIHFWXDWH�WKH�LQWHQW�RI�WKH�

SDUWLHV��ZKLFK� LV� WR�SURYLGH�� WKURXJK� WKLV�$JUHHPHQW�� IRU� D� FRPSOHWH� UHVROXWLRQ�RI� WKH� UHOHYDQW�

FODLPV�ZLWK�UHVSHFW�WR�HDFK�5HOHDVHH�DV�SURYLGHG�LQ�WKLV�$JUHHPHQW�DV�ZHOO�DV�&RRSHUDWLRQ�E\�WKH�

'(162�'HIHQGDQWV��

���� 7KH�'(162�'HIHQGDQWV�VKDOO�VXEPLW�DOO�PDWHULDOV�UHTXLUHG�WR�EH�VHQW�WR�DSSURSULDWH�

)HGHUDO�DQG�6WDWH�RIILFLDOV�SXUVXDQW�WR�WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI����������8�6�&����������

���� 7KLV� $JUHHPHQW� GRHV� QRW� VHWWOH� RU� FRPSURPLVH� DQ\� FODLP� E\� 'LUHFW� 3XUFKDVHU�

3ODLQWLII�V�� RU� DQ\� 6HWWOHPHQW� &ODVV� 0HPEHU� DVVHUWHG� LQ� WKH� &RPSODLQW� RU�� LI� DPHQGHG�� DQ\�

VXEVHTXHQW�FRPSODLQW�� DJDLQVW� DQ\�'HIHQGDQW�RU� DOOHJHG�FR�FRQVSLUDWRU�RWKHU� WKDQ� WKH�'(162�

'HIHQGDQWV� DQG� RWKHU� 5HOHDVHHV�� � $OO� ULJKWV� DJDLQVW� VXFK� RWKHU� 'HIHQGDQWV� RU� DOOHJHG� FR�

FRQVSLUDWRUV�DUH�VSHFLILFDOO\�UHVHUYHG�E\�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�6HWWOHPHQW�&ODVV���

$OO� ULJKWV� RI� DQ\� 6HWWOHPHQW� &ODVV� 0HPEHU� DJDLQVW� DQ\� DQG� DOO� IRUPHU�� FXUUHQW�� RU� IXWXUH�

'HIHQGDQWV�RU�FR�FRQVSLUDWRUV�RU�DQ\�RWKHU�SHUVRQ�RWKHU�WKDQ�WKH�5HOHDVHHV��IRU�VDOHV�PDGH�E\�WKH�

'(162�'HIHQGDQWV�DQG�WKH�'(162�'HIHQGDQWV¶�DOOHJHG�LOOHJDO�FRQGXFW�DUH�VSHFLILFDOO\�UHVHUYHG�

E\�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�6HWWOHPHQW�&ODVV�0HPEHUV���7KH�'(162�'HIHQGDQWV¶�VDOHV�

WR�WKH�6HWWOHPHQW�&ODVV�DQG�WKH�'(162�'HIHQGDQWV¶�DOOHJHG�LOOHJDO�FRQGXFW�VKDOO�UHPDLQ�LQ�WKH�

$FWLRQ�DV�D�SRWHQWLDO�EDVLV�IRU�GDPDJH�FODLPV�DQG�VKDOO�EH�SDUW�RI�DQ\�MRLQW�DQG�VHYHUDO�OLDELOLW\�
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FODLPV�DJDLQVW�RWKHU�FXUUHQW�RU�IXWXUH�'HIHQGDQWV�LQ�WKH�$FWLRQ�RU�RWKHU�SHUVRQV�RU�HQWLWLHV�RWKHU�

WKDQ�WKH�'(162�'HIHQGDQWV�DQG�RWKHU�5HOHDVHHV�WR�WKH�H[WHQW�SHUPLWWHG�E\�DSSOLFDEOH�ODZ��

���� 7KH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�(DVWHUQ�'LVWULFW�RI�0LFKLJDQ�VKDOO�UHWDLQ�

MXULVGLFWLRQ�RYHU�WKH�LPSOHPHQWDWLRQ��HQIRUFHPHQW��DQG�SHUIRUPDQFH�RI�WKLV�$JUHHPHQW��DQG�VKDOO�

KDYH�H[FOXVLYH�MXULVGLFWLRQ�RYHU�DQ\�VXLW��DFWLRQ��SURFHHGLQJ��RU�GLVSXWH�DULVLQJ�RXW�RI�RU�UHODWLQJ�

WR�WKLV�$JUHHPHQW�RU�WKH�DSSOLFDELOLW\�RI�WKLV�$JUHHPHQW�WKDW�FDQQRW�EH�UHVROYHG�E\�QHJRWLDWLRQ�

DQG�DJUHHPHQW�E\�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV���7KLV�$JUHHPHQW�VKDOO�

EH�JRYHUQHG�E\�DQG�LQWHUSUHWHG�DFFRUGLQJ�WR�WKH�VXEVWDQWLYH�ODZV�RI�WKH�6WDWH�RI�0LFKLJDQ�ZLWKRXW�

UHJDUG�WR�LWV�FKRLFH�RI�ODZ�RU�FRQIOLFW�RI�ODZV�SULQFLSOHV���7KH�'(162�'HIHQGDQWV�ZLOO�QRW�REMHFW�

WR�FRPSO\LQJ�ZLWK�DQ\�RI�WKH�SURYLVLRQV�RXWOLQHG�LQ�WKLV�$JUHHPHQW�RQ�WKH�EDVLV�RI�MXULVGLFWLRQ��

���� 7KLV�$JUHHPHQW�FRQVWLWXWHV�WKH�HQWLUH��FRPSOHWH��DQG�LQWHJUDWHG�DJUHHPHQW�DPRQJ�

'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV�SHUWDLQLQJ�WR�WKH�VHWWOHPHQW�RI�WKH�$FWLRQ�

DJDLQVW� WKH� '(162�'HIHQGDQWV�� DQG� VXSHUVHGHV� DOO� SULRU� DQG� FRQWHPSRUDQHRXV� XQGHUWDNLQJV��

FRPPXQLFDWLRQV�� UHSUHVHQWDWLRQV�� XQGHUVWDQGLQJV�� QHJRWLDWLRQV�� DQG� GLVFXVVLRQV�� HLWKHU� RUDO� RU�

ZULWWHQ��EHWZHHQ�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV�LQ�FRQQHFWLRQ�KHUHZLWK���

7KLV�$JUHHPHQW�PD\�QRW�EH�PRGLILHG�RU�DPHQGHG�H[FHSW�LQ�ZULWLQJ�H[HFXWHG�E\�'LUHFW�3XUFKDVHU�

3ODLQWLII�V��DQG�WKH�'(162�'HIHQGDQWV��DQG�DSSURYHG�E\�WKH�&RXUW��

���� 7KLV�$JUHHPHQW�VKDOO�EH�ELQGLQJ�XSRQ��DQG�LQXUH�WR�WKH�EHQHILW�RI��WKH�VXFFHVVRUV�

DQG�DVVLJQV�RI�'LUHFW�3XUFKDVHU�3ODLQWLII�V��DQG� WKH�'(162�'HIHQGDQWV�� �:LWKRXW� OLPLWLQJ� WKH�

JHQHUDOLW\� RI� WKH� IRUHJRLQJ�� HDFK� DQG� HYHU\� FRYHQDQW� DQG� DJUHHPHQW� PDGH� KHUHLQ� E\� 'LUHFW�

3XUFKDVHU� 3ODLQWLII�V�� RU� 6HWWOHPHQW� &ODVV� &RXQVHO� VKDOO� EH� ELQGLQJ� XSRQ� DOO� 6HWWOHPHQW� &ODVV�

0HPEHUV�DQG�5HOHDVRUV���7KH�5HOHDVHHV��RWKHU�WKDQ�WKH�'(162�'HIHQGDQWV�WKDW�DUH�SDUWLHV�KHUHWR��
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DUH�WKLUG�SDUW\�EHQHILFLDULHV�RI�WKLV�$JUHHPHQW�DQG�DUH�DXWKRUL]HG�WR�HQIRUFH�LWV�WHUPV�DSSOLFDEOH�

WR�WKHP����

���� 7KLV�$JUHHPHQW�PD\�EH�H[HFXWHG�LQ�FRXQWHUSDUWV�E\�'LUHFW�3XUFKDVHU�3ODLQWLII�V��

DQG�WKH�'(162�'HIHQGDQWV��DQG�D�IDFVLPLOH�RU�3')�RI�D�VLJQDWXUH�VKDOO�EH�GHHPHG�DQ�RULJLQDO�

VLJQDWXUH�IRU�SXUSRVHV�RI�H[HFXWLQJ�WKLV�$JUHHPHQW��

���� 1HLWKHU� 'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� QRU� WKH� '(162� 'HIHQGDQWV� VKDOO� EH�

FRQVLGHUHG�WR�EH�WKH�GUDIWHU�RI�WKLV�$JUHHPHQW�RU�DQ\�RI�LWV�SURYLVLRQV�IRU�WKH�SXUSRVH�RI�DQ\�VWDWXWH��

FDVH�ODZ��RU�UXOH�RI�LQWHUSUHWDWLRQ�RU�FRQVWUXFWLRQ�WKDW�ZRXOG�RU�PLJKW�FDXVH�DQ\�SURYLVLRQ�WR�EH�

FRQVWUXHG�DJDLQVW�WKH�GUDIWHU�RI�WKLV�$JUHHPHQW��

���� :KHUH� WKLV� $JUHHPHQW� UHTXLUHV� HLWKHU� SDUW\� WR� SURYLGH� QRWLFH� RU� DQ\� RWKHU�

FRPPXQLFDWLRQ� RU� GRFXPHQW� WR� WKH� RWKHU�� VXFK� QRWLFH� VKDOO� EH� LQ� ZULWLQJ�� DQG� VXFK� QRWLFH��

FRPPXQLFDWLRQ�� RU� GRFXPHQW� VKDOO� EH� SURYLGHG� E\� IDFVLPLOH�� RU� HOHFWURQLF� PDLO�� RU� OHWWHU� E\�

RYHUQLJKW�GHOLYHU\� WR� WKH�XQGHUVLJQHG�FRXQVHO�RI� UHFRUG� IRU� WKH�SDUW\� WR�ZKRP�QRWLFH� LV�EHLQJ�

SURYLGHG��

���� 7KH�'(162�'HIHQGDQWV� DQG�'LUHFW� 3XUFKDVHU� 3ODLQWLII�V�� DJUHH� QRW� WR� GLVFORVH�

SXEOLFO\�RU�WR�DQ\�RWKHU�SHUVRQ��H[FHSW�IRU�5HOHDVHHV�ZKHUH�QHFHVVDU\��WKH�WHUPV�RI�WKLV�$JUHHPHQW�

XQWLO�WKLV�$JUHHPHQW�LV�VXEPLWWHG�WR�WKH�&RXUW�IRU�3UHOLPLQDU\�$SSURYDO��

���� (DFK�RI�WKH�XQGHUVLJQHG�DWWRUQH\V�UHSUHVHQWV�WKDW�KH�RU�VKH�LV�IXOO\�DXWKRUL]HG�WR�

HQWHU�LQWR�WKH�WHUPV�DQG�FRQGLWLRQV�RI��DQG�WR�H[HFXWH��WKLV�$JUHHPHQW��VXEMHFW�WR�&RXUW�DSSURYDO��

�
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Appendix A 

A. Application of Appendix Across Multiple Settlements 

1. The DENSO Defendants and the Direct Purchaser Plaintiff(s) have agreed to settle 

the Collective Actions: Wire Harness Cases (Case No. 2:12-cv-00101), Instrument Panel Clusters 

Cases (Case No. 2:12-cv-00201), Fuel Senders Cases (Case No. 2:12-cv-00301), Heater Control 

Panels Cases (Case No. 2:12-cv-00401), Alternators Cases (Case No. 2:13-cv-00701), Windshield 

Wipers Cases (Case No. 2:13-cv-00901), Radiators Cases (Case No. 2:13-cv-01001); Starters 

Cases (Case No. 2:13-cv-01101), Ignition Coils Cases (Case No. 2:13-cv-01401), Fuel Injection 

Systems Cases (Case No. 2:13-cv-02201), Power Window Motors Cases (Case No. 2:13-cv-

02301), Valve Timing Control Devices Cases (Case No. 2:13-cv-02501), Air Conditioning 

Systems Cases (Case No. 2:13-cv-02701), Windshield Washer Systems Cases (Case No. 2:13-cv-

02801), Spark Plugs Cases (Case No. 2:15-cv-03001), Oxygen Sensors Cases (2:15-cv-03101), 

and Ceramic Substrates Cases (Case No. 2:17-cv-13785), and they are entering into settlement 

agreements to settle each of the Collective Actions.  The parties agree that this Appendix A applies 

equally to and is incorporated into each of the Collective Settlement Agreements. 

2. Definitions.  The same definitions in the Collective Settlement Agreements shall 

apply to this Appendix.  In the event that terms and conditions in this Appendix A may not be 

executed and fulfilled because of any difference of a definition set forth in any one or more of the 

Collective Settlement Agreements, the DENSO Defendants and Direct Purchaser Plaintiff(s) shall 

meet and confer to solve the difference. 

B. Cooperation 

3. In return for the releases and discharges provided in the Collective Settlement 

Agreements, in addition to the Total Settlement Amount they will pay, the DENSO Defendants 

agree to provide substantial Cooperation to Direct Purchaser Plaintiff(s) as set forth below, after 
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the Preliminary Approval Motions have been granted or denied in all of the Collective Actions, 

with respect to those Collective Released Parts for which the Court gives Preliminary Approval 

(“Preliminarily Approved Collective Released Parts”), to the extent the Direct Purchaser 

Plaintiff(s) continue to prosecute unsettled claims against other Defendants with respect to those 

Preliminarily Approved Collective Released Parts at the time the DENSO Defendants are to 

provide the Cooperation.  All such Cooperation shall occur in a manner that complies with the 

DENSO Defendants’ obligations to any Government Entity (defined as the United States 

Department of Justice (“DOJ”), Japan Fair Trade Commission (“JFTC”), European Commission 

(“EC”), the Canadian Competition Bureau, and/or any other government entity).  The DENSO 

Defendants shall not be required to provide documents or other information protected by the work 

product doctrine or attorney-client privilege, or whose production is prohibited by the relevant 

antitrust agencies, the law of the relevant foreign jurisdictions, and/or court order.  Cooperation 

shall be limited to the Preliminarily Approved Collective Released Parts for which the Direct 

Purchaser Plaintiff(s) continue to pursue unsettled claims against other Defendants at the time the 

DENSO Defendants are to provide the Cooperation and shall not include documents and other 

information relating to other parts manufactured by the DENSO Defendants and/or Releasees. 

4. Documents and Information:  Consistent with Paragraph 3 of this Appendix, Direct 

Purchaser Plaintiff(s) may make a written request to counsel for the DENSO Defendants following the 

grant or denial of all Preliminary Approval Motions in all of the Collective Actions, for the 

following information or documents, specifying the Preliminarily Approved Collective Released 

Parts for which such information or documents are sought: 

(a) the names of all current and former employees, directors and officers of the 

DENSO Defendants who: (1) were interviewed and/or prosecuted by the DOJ in connection with 
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alleged violations with regard to any of those particular Preliminarily Approved Collective 

Released Parts; (2) appeared before the grand jury in connection with the DOJ’s investigation into 

alleged antitrust violations with respect to any of those Preliminarily Approved Collective 

Released Parts; and/or (3) were disclosed to a Government Entity as having knowledge or 

information relating to investigations into alleged violations with respect to any of those 

Preliminarily Approved Collective Released Parts.  Counsel for the DENSO Defendants shall not 

be required to disclose to Settlement Class Counsel the specific Government Entities to which each 

such current or former employee, director, or officer of the DENSO Defendants was identified to 

or appeared before.  DENSO Defendants shall respond to each such request within thirty (30) days 

of its receipt. 

(b) to the extent they have not already been produced to Settlement Class 

Counsel, documents, if any, provided to Government Entities as of the Execution Date (including 

all English Translations thereof provided to those Government Entities) relating to their 

investigation into alleged competition violations with respect to those particular Preliminarily 

Approved Collective Released Parts.  The DENSO Defendants will use reasonable efforts to 

substantially complete production of Documents in response to each such request within sixty (60) 

days of its receipt. 

(c) subject to meet and confer with the DENSO Defendants,  

(i) pre-existing sales and cost transactional data related to particular 

Preliminarily Approved Collective Released Parts, with respect to sales in the United States from 

January 1, 1996 to the Execution Date.  Such request will not require the DENSO Defendants to 

compile data from individual invoices, purchase orders, personal computers, backup recording 

media or devices, hard copy files, manufacturing facilities or similar sources.  The DENSO 
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Defendants shall also provide reasonable assistance to Settlement Class Counsel in understanding 

any transactional data produced, including, if appropriate, a reasonable number of communications 

with Direct Purchaser Plaintiff(s)’ experts and between technical personnel.  The DENSO 

Defendants will use reasonable efforts to substantially complete production of such data within 

one hundred twenty (120) days after the parties agree on the data to be provided; 

(ii) sales and cost transactional data related to particular Preliminarily 

Approved Collective Released Parts, with respect to sales in the United States from the Execution 

Date until December 31, 2019.  Such request will not require the DENSO Defendants to compile 

data from individual invoices, purchase orders, personal computers, backup recording media or 

devices, hard copy files, manufacturing facilities or similar sources.  The DENSO Defendants shall 

also provide reasonable assistance to Settlement Class Counsel in understanding any transactional 

data produced, including, if appropriate, a reasonable number of communications with Direct 

Purchaser Plaintiff(s)’ experts and between technical personnel.  The DENSO Defendants will 

produce such data at a time agreed upon between the DENSO Defendants and Direct Purchaser 

Plaintiff(s); and 

(iii) Documents, if any, which were collected as of the Execution Date 

in dealing with investigations by Government Entities into alleged competition violations with 

respect to particular Preliminarily Approved Collective Released Parts  which were not provided 

to Government Entities: (1) that relate to or concern the allegations in the Complaints in the 

Collective Actions and reflect alleged collusion or attempted alleged collusion with respect to 

those particular Preliminarily Approved Collective Released Parts, by an employee, officer, or 

director of the DENSO Defendants with any employee, officer or director of another manufacturer 

or seller of those Preliminarily Approved Collective Released Parts; (2) concerning the DENSO 
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Defendants’ determinations of its prices for those Preliminarily Approved Collective Released 

Parts including pricing policies, formulas and guidelines; and (3) showing how employees were 

trained or instructed to bid and set prices submitted to purchasers or potential purchasers for those 

Preliminarily Approved Collective Released Parts, in RFQs, or any other procurement process, 

including Documents stating the lowest bid or price employees were authorized to submit, how to 

determine the lowest allowable bid or price, and when and how to increase or decrease a proposed 

bid or price. The DENSO Defendants will use reasonable efforts to substantially complete 

production of Documents in response to such request within one hundred twenty (120) days after 

the parties agree on the documents to be provided. 

5. For all Documents withheld from production pursuant to (1) the attorney-client 

privilege; (2) the work product doctrine; (3) a protective order, or (4) any other applicable privilege 

or doctrine protecting documents from disclosure, the DENSO Defendants shall provide a 

privilege log (“Privilege Log”), describing such Documents in sufficient detail as to explain the 

nature of the privilege asserted or the basis of any other law or rule protecting such Documents.  If 

any Document protected by the attorney-client privilege, attorney work product protection, or any 

other privilege is accidentally or inadvertently produced, its production shall in no way be 

construed to have waived any privilege or protection attached to such Document.  Upon notice by 

the DENSO Defendants of such inadvertent production, the Document shall promptly be destroyed 

and/or returned to the DENSO Defendants. 

6. In the event that the DENSO Defendants produce Documents or provide 

declarations or written responses to discovery to any party in the actions in the MDL Proceeding, 

concerning or relating to the Preliminarily Approved Collective Released Parts (“Relevant 

Production”), consistent with Paragraph 3 of this Appendix, the DENSO Defendants shall produce 
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all such Documents, declarations or written discovery responses to the Direct Purchaser Plaintiff(s) 

contemporaneously with making the Relevant Production to the extent such Documents, 

declarations or written discovery responses have not previously been produced by the DENSO 

Defendants to the Direct Purchaser Plaintiff(s).  This provision does not restrict Settlement Class 

Counsel from attending and/or participating in any depositions in In re Automotive Parts Antitrust 

Litigation, Master File No. 12-md-2311.  Consistent with Paragraph 3 of this Appendix, Settlement 

Class Counsel may attend and/or participate in any depositions of the DENSO Defendants’ 

witnesses in addition to the depositions set forth in Paragraph 7(c) of this Appendix A, and 

Settlement Class Counsel together with settlement class counsel for the End Payor Plaintiffs and 

Automobile  Dealership Plaintiffs may ask questions for a combined total of three (3) hours at such 

depositions, provided that the time for participation of Settlement Class Counsel and settlement 

class counsel for the End Payor Plaintiffs and Automobile Dealership Plaintiffs shall not expand 

the time permitted for the deposition as may be provided by the Court, and Direct Purchaser 

Plaintiff(s) will not ask the Court to enlarge the time of any deposition noticed of a DENSO 

employee.  To the extent that the person to be deposed requests an interpreter, the deposition shall 

be limited to a total of four (4) hours.   

7. In addition, consistent with Paragraph 3 of this Appendix, the DENSO Defendants 

shall also provide Cooperation to Settlement Class Counsel as set forth in (a) through (f) of this 

Paragraph 7.  All Cooperation shall be coordinated in such a manner so that all unnecessary 

duplication and expense is avoided.  The numerical limits set forth in this Paragraph 7 – including 

the eight (8)-person limit for interviews, depositions, and trials – are the cumulative totals for the 

Collective Settlement Agreements.  To the extent possible, any witness interviews or depositions 

provided pursuant to the below obligations, and any request for transactional data pursuant to 
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Paragraphs 4(c)(i) and (ii) of this Appendix A, shall be coordinated with, and occur at the same 

time as, any witness interviews, depositions, and transactional data production to be provided in 

connection with similar settlement cooperation obligations with the End Payor Plaintiffs and 

Automobile Dealership Plaintiffs.  The DENSO Defendants shall make reasonable efforts (not to 

include actual or threatened employee disciplinary action) to make available for interviews, 

depositions, and testimony at trial, to the extent relevant laws, regulations and/or government 

authorities’ policy permit, up to eight (8) persons for interviews and depositions (as set forth in (b) 

and (c) of this Paragraph 7), and up to eight (8) persons for trial (as set forth in (d) of this Paragraph 

7) who Settlement Class Counsel select together with settlement class counsel for the End Payor 

and Automobile Dealership Plaintiffs (to the extent the End Payor and Automobile Dealership 

Plaintiffs remain in the Collective Actions in which the Preliminary Approval Motions have been 

granted), and which may consist of directors, officers, and/or employees of the DENSO 

Defendants at the time of the specific request pursuant to (b), (c) and (d) of this Paragraph 7 whom 

Settlement Class Counsel reasonably and in good faith believe possess knowledge of facts or 

information that would reasonably assist the Direct Purchaser Plaintiff(s) in the prosecution of the 

Collective Actions in which the Preliminary Approval Motions have been granted.  The DENSO 

Defendants shall make witnesses available for such interviews or depositions in their country of 

residence as of the date of the interview or deposition, unless otherwise agreed to by the parties.  

If any such interview, deposition, or trial testimony takes place outside of the country of the 

witness’s residence, the Direct Purchaser Plaintiff(s) shall reimburse the DENSO Defendants for 

such person’s economy class fare and $450 per day for lodging and expenses.  In no event shall 

the Direct Purchaser Plaintiff(s) be responsible for reimbursing such person for time or services 

rendered.  It is understood that the DENSO Defendants may be unable and thus shall not be 
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required to make available for any Cooperation events (including interviews, depositions, and trial 

testimony) the seven individuals referenced in Paragraph 11(b) of the plea agreement between 

DENSO Corporation and the United States of America (2:12-cr-20063-GCS-PJK, E.D. Mich., 

ECF No. 9), or any individual who is no longer an officer, director, or employee of any DENSO 

Defendant.  Settlement Class Counsel shall use reasonable efforts to select for interviews, 

depositions, and trial testimony the same individuals as those the settlement class counsel for End 

Payor Plaintiffs and Automobile Dealership Plaintiffs select (to the extent the End Payor Plaintiffs 

and Automobile Dealership Plaintiffs remain in the Collective Actions in which the Preliminary 

Approval Motions have been granted).  The total number of interviews provided pursuant to 

Paragraph 7(b) in Appendix A of each Settlement Agreement for the Collective Released Parts 

shall be eight (8), and the total number of depositions provided pursuant to Paragraph 7(c) in 

Appendix A of each Settlement Agreement for the Collective Released Parts shall be eight (8).  

Settlement Class Counsel may participate in all eight (8) depositions and interviews regardless of 

the selection process. 

(a) Attorney Proffers.  The DENSO Defendants’ counsel already has provided 

attorney proffers to Direct Purchaser Plaintiff(s) and Settlement Class Counsel in certain of the 

Collective Actions pursuant to confidentiality agreements which shall continue in full force and 

effect.  Counsel for the DENSO Defendants will make themselves available for reasonable 

follow-up conversations in connection with the Attorney Proffers, and will use reasonable efforts 

to respond to questions posed by Settlement Class Counsel relating to the Preliminarily Approved 

Collective Released Parts.  It is understood that the DENSO Defendants have no obligation to 

seek new or additional information or documents from any of its employees, officers or 

directors in connection with any of these follow-up conversations or otherwise; however, the 
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DENSO Defendants will in good faith consider requests for new or additional information or 

documents, and will produce such information or documents, if appropriate, in their discretion.  

The Direct Purchaser Plaintiff(s) may share information learned in Attorney Proffers with End 

Payor and Automobile Dealership Plaintiffs, to the extent they also continue to prosecute claims 

with respect to the particular Preliminarily Approved Collective Released Parts against 

Defendants other than the DENSO Defendants and other Releasees, subject to a commitment of 

confidentiality and on the condition that it not be used against the DENSO Defendants and/or 

other Releasees for any purpose whatsoever, but shall not disclose such information to any other 

parties including other claimants or potential claimants including public entity plaintiffs and opt-

out plaintiffs in the MDL Proceeding, except with the express written consent of the DENSO 

Defendants.  Notwithstanding any other provision of the Collective Settlement Agreements, the 

parties and their counsel further agree that any Attorney Proffers or other statements made by 

counsel for the DENSO Defendants in connection with or as part of this settlement shall be 

governed by Federal Rule of Evidence 408.  Settlement Class Counsel shall not introduce an 

Attorney Proffer into the record, or depose or subpoena any of the DENSO Defendants’ counsel 

related to an Attorney Proffer.  However, Settlement Class Counsel may otherwise use 

information contained in such Attorney Proffers or other statements in the prosecution of its 

claims in all cases in the MDL Proceeding, except any claims against Releasees, and rely on such 

information to certify that, to the best of Settlement Class Counsel’s knowledge, information and 

belief, such information has evidentiary support or will likely have evidentiary support after 

reasonable opportunity for further investigation or discovery. 

(b) Witness Interviews. Upon reasonable notice after all of the Preliminary 

Approval Motions have been granted or denied in all of the Collective Actions, the DENSO 
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Defendants shall, at Direct Purchaser Plaintiff(s)’ request, make reasonable efforts to make 

available for an interview with Settlement Class Counsel and settlement class counsel for the End 

Payor Plaintiffs and Automobile Dealership Plaintiffs (to the extent the End Payor Plaintiffs and 

Automobile Dealership Plaintiffs remain in the Collective Actions in which the Preliminary 

Approval Motions have been granted) and/or their experts unless otherwise agreed a total of eight 

(8) persons who are selected by Settlement Class Counsel, and which may consist of directors, 

officers, and/or employees of the DENSO Defendants at the time of the selection whom the parties 

reasonably and in good faith believe possess knowledge of facts or information that would 

reasonably assist Direct Purchaser Plaintiff(s) in the prosecution of claims for the Preliminarily 

Approved Collective Released Parts in the Collective Actions in which the Preliminary Approval 

Motions have been granted, provided, however, that the DENSO Defendants shall not be obligated 

to make available more than five (5) persons for interviews on any particular Preliminarily 

Approved Collective Released Part.  Interviews shall each be limited to a total of seven (7) hours 

over one (1) day.  To the extent that the person to be interviewed requests an interpreter, interviews 

shall be limited to a total of twelve (12) hours, which would occur over two (2) consecutive days 

at the request of the interviewee.  Each of the eight (8) persons shall be interviewed only once.  

Upon reasonable notice by Settlement Class Counsel, the DENSO Defendants shall use reasonable 

efforts to make available by telephone the persons who have been interviewed as set forth in this 

Paragraph 7(b) to answer follow-up questions for a period not to exceed two (2) hours.  The 

DENSO Defendants will in good faith consider requests for additional persons for interviews and 

depositions, if appropriate, in their discretion.  Nothing in this provision shall prevent the DENSO 

Defendants from objecting to the reasonableness of the identity and number of persons selected by 
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Settlement Class Counsel and settlement class counsel for the End Payor Plaintiffs and Automobile 

Dealership Plaintiffs to appear for interviews, for depositions, or as trial witnesses. 

(c) Depositions.  Upon reasonable notice after the all of the Preliminary 

Approval Motions have been granted or denied in all of the Collective Actions, the DENSO 

Defendants shall, at Direct Purchaser Plaintiff(s)’ request, make their reasonable efforts (1) to 

make available to appear for deposition up to eight (8) persons who Settlement Class Counsel and 

settlement class counsel for the End Payor Plaintiffs and Automobile Dealership Plaintiffs (to the 

extent the End Payor Plaintiffs and Automobile Dealership Plaintiffs remain in the Collective 

Actions in which the Preliminary Approval Motions have been granted) select from among the 

same eight (8) persons who have been chosen for interviews pursuant to Paragraph 7(b) of this 

Appendix A, and (2) to provide up to eight (8) declarations/affidavits from the same persons who 

have been chosen for interviews and depositions pursuant to Paragraphs 7(b) and (c) of this 

Appendix A, provided, however, that the DENSO Defendants shall not be obligated to make 

available more than five (5) persons for deposition in any individual Action.  If the DENSO 

Defendants are unable to make those same persons available for depositions then Settlement Class 

Counsel may select another person.  The DENSO Defendants shall use their reasonable efforts to 

make that person available, and that person would then count towards the eight (8) person 

deposition limit. Each deposition shall be conducted at a mutually agreed upon date and time and 

shall each be limited to a total of seven (7) hours over one (1) day.  To the extent that the person 

to be deposed requests an interpreter, the deposition shall be limited to a total of twelve (12) hours, 

which would occur over two (2) consecutive days at the request of the deponent.  Written notice by 

Settlement Class Counsel to the DENSO Defendants’ counsel shall constitute sufficient service of 

notice for such depositions.  Nothing in this provision shall prevent the DENSO Defendants from 



A-12 

objecting to the reasonableness of the identity and number of persons selected by Settlement Class 

Counsel and settlement class counsel for End Payor Plaintiffs and Automobile Dealership 

Plaintiffs to appear for interviews, for depositions, or as trial witnesses. 

(d) Trial Testimony.  Upon reasonable notice, the DENSO Defendants shall 

make reasonable efforts to provide, for trial testimony, if necessary, up to eight (8) persons from 

among the persons who have been interviewed or deposed pursuant to Paragraphs 7(b) and (c) of 

this Appendix A, or otherwise deposed in the MDL Proceeding, as referenced in Paragraph 7 of this 

Appendix A, whom the parties reasonably and in good faith believe possess knowledge of facts or 

information that would reasonably assist the Direct Purchaser Plaintiff(s) in the prosecution of the 

claims for the Preliminarily Approved Collective Released Parts in the MDL Proceeding, provided, 

however, that the DENSO Defendants shall not be obligated to make available more than five (5) 

persons for trial testimony in any individual Action.  The DENSO Defendants shall not be required 

to make any individual available to testify more than once in any case.  Nothing in this provision 

shall prevent the DENSO Defendants from objecting to the reasonableness of the identity and 

number of persons selected by Settlement Class Counsel and settlement class counsel for the End 

Payor Plaintiffs and Automobile Dealership Plaintiffs (to the extent the End Payor Plaintiffs and 

Automobile Dealership Plaintiffs remain in the Collective Actions in which the Preliminary 

Approval Motions have been granted) to appear for interviews, for depositions, or as trial witnesses. 

(e) Authentication.  In addition to its Cooperation obligations set forth herein, 

at the request of Direct Purchaser Plaintiff(s) and subject to meet and confer with the DENSO 

Defendants, the DENSO Defendants agree to produce through affidavit(s) or declaration(s) and/or 

at trial, if necessary, in Settlement Class Counsel’s discretion, representatives qualified to 

authenticate and/or establish as business records any of the DENSO Defendants’ Documents 
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including transaction and/or cost data produced or to be produced, and to the extent possible, any 

Documents produced by Defendants or third-parties in the Collective Actions in which the 

Preliminary Approval Motions have been granted.  In addition, if not unduly burdensome, the 

DENSO Defendants agree to produce through affidavit(s) or declaration(s) and/or at trial, if 

necessary, representatives qualified to establish any other necessary foundation for admission into 

evidence.  The provisions in this Paragraph 7(e) do not apply to any English Translations or any 

other translations produced to Direct Purchaser Plaintiff(s). 

(f) The Direct Purchaser Plaintiff(s) and Settlement Class Counsel agree they 

will not use the information provided by the DENSO Defendants or other Releasees or their 

representatives under Paragraph 7 of this Appendix A for any purpose other than the prosecution 

of the claims in the Collective Actions in which the Preliminary Approval Motions have been 

granted against Defendants other than the DENSO Defendants or other Releasees and will not use 

it beyond what is reasonably necessary for the prosecution of those claims or as otherwise required 

by law.  Except as otherwise provided herein, all Documents and other information provided 

pursuant to Paragraph 7 of this Appendix A shall be governed by the terms of the Protective Orders 

as if they had been produced in response to discovery requests, and all Documents and other 

information provided pursuant to the Collective Settlement Agreements will be deemed “Highly 

Confidential” under the protective orders that were or will be issued in the Action or MDL 

Proceeding unless otherwise agreed or ordered by the Court.  The Direct Purchaser Plaintiff(s) 

reserve the right to object to the DENSO Defendants’ confidentiality designations at a later date.  

If the Direct Purchaser Plaintiff(s) plan to use any information included in the Documents other 

information provided pursuant to the Collective Settlement Agreements in their pleadings or any 

other briefs to be filed with the Court in the MDL Proceeding, the Direct Purchaser Plaintiff(s) 
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shall, at least ten (10) business days in advance, notify and confirm with the DENSO Defendants if 

the pleading or other briefs including information disclosed as part of the DENSO Defendants’ 

Cooperation should be filed under seal in accordance with any Court orders. 

(g) The DENSO Defendants’ obligations to provide Cooperation with respect 

to a particular Preliminarily Approved Collective Released Part under this Agreement shall 

continue only until: (i) the date that final judgment has been entered in the relevant Action against 

all Defendants as it relates to the Preliminarily Approved Collective Released Part in that particular 

Action; or (ii) otherwise ordered by the Court. 

8. Any dispute over the DENSO Defendants’ Cooperation shall not affect the Release, 

Discharge, and Covenant Not to Sue contained in Paragraphs 30 and 31 of each of the Collective 

Agreements, or any other provision of those Collective Agreements.  If Settlement Class Counsel 

believes that the DENSO Defendants or any current employee, officer, or director of the DENSO 

Defendants has failed to cooperate under the terms of this Agreement, Settlement Class Counsel 

may seek an order from the Court compelling such Cooperation.  The DENSO Defendants agree 

that any such dispute may be presented to the Court on an expedited schedule.  Nothing in this 

provision shall limit in any way the DENSO Defendants’ ability to defend the level of Cooperation 

it has provided or to defend its compliance with the terms of the Cooperation provisions in this 

Agreement. 

9. Failure to Take Effect 

(a) If this Agreement is rescinded, disapproved, otherwise fails to take effect, 

or if final judgment has been entered in a particular Action against All Defendants (collectively 

“Final Termination”), unless otherwise agreed by the DENSO Defendants, within sixty (60) days 

after Final Termination, the Direct Purchaser Plaintiff(s) must destroy all Cooperation Materials 
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related to the Released Part relevant to that Action received from the DENSO Defendants 

including all copies, abstracts, compilations, summaries, or any other form that reproduces or 

captures any of the Cooperation Materials related to that Released Part unless those materials were 

produced in the ordinary course of discovery or pursuant to the DENSO Defendants’ ACPERA 

obligations.  Direct Purchaser Plaintiff(s) must submit a written certification to the DENSO 

Defendants by the sixty (60) day deadline that affirms that the Direct Purchaser Plaintiff(s) have 

not retained any copies, abstracts, compilations, summaries or other form that reproduces or 

captures any of the Cooperation Materials related to the Released Part. 

(b) In the event that this Agreement fails to receive Final Court Approval by 

the Court as contemplated in Paragraph 28 of the Collective Settlement Agreements, including 

final approval of the Settlement Class as defined in Paragraph 17 of the Collective Settlement 

Agreements, or in the event that it is terminated by either party under any provision in the Collective 

Settlement Agreements, the parties agree that Direct Purchaser Plaintiff(s) shall not be permitted to 

use or introduce into evidence against the DENSO Defendants and/or other Releasees, at any 

hearing or trial, or in support of any motion, opposition or other pleading in this Action or in any 

other federal or state or foreign action or arbitration or other proceeding alleging a violation of any 

law relating to the subject matter of this Action, any deposition testimony or any Documents 

provided by the DENSO Defendants and/or the Releasees, their counsel, or any individual made 

available by the DENSO Defendants pursuant to Cooperation (as opposed to from any other source 

or pursuant to a court order) as set forth in Appendix A unless those materials were produced in the 

ordinary course of discovery or pursuant to the DENSO Defendants’ ACPERA obligations.  

Notwithstanding anything contained herein, the Direct Purchaser Plaintiff(s) are not relinquishing 

any rights to pursue discovery against the DENSO Defendants and other Releasees in the event 
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that this Agreement fails to receive Final Court Approval in this Action as contemplated in 

Paragraph 28 of the Collective Settlement Agreements, including final approval of the Settlement 

Class as defined in Paragraph 17 of the Collective Settlement Agreements, or in the event that it 

is terminated by either party under any provision herein. 


